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SEPARATION 
AGREEMENTS 
AND 
ANTE-NUPTIAL 
CONTRACTS 
by 
ALEXANDER LINDEY 


Deals with the prepara- 
tion, execution, operation, 
interpretation and enforce- 
ment of separation agree- 
ments and ante-nuptial con- 
tracts, the role they play in 
judicial separation and di- 
vorce, and—quite important—all relevant tax considera- 
tions. This is a new Second Edition, completely rewritten 
and enlarged. 








The 1942 change in the Federal Tax Law had a drastic 
impact on all marital settlements. Any agreement for sup- 
port which does not take taxes into account is unrealistic 
and may have disastrous consequences for one or both 
of the parties. Two large new sections dealing with the 
subject of taxes—income, gift and estate—in relation to 
separation agreements and ante-nuptial contracts have 
been provided. 


This is not merely a form book. Nor is it merely a text- 
book or a tax manual. It is an unusual combination of all 
three, and something more. It is an indispensable all- 
around guide in working out settlements once spouses have 
become irreconcilably estranged. It recognizes that the 
ever-increasing breakup of homes is a grave social ill call- 
ing for the application of the best professional skills to 
treat; and it brings to bear on the problem an uncommon 
measure of wisdom, understanding and sense of responsi- 
bility to the community. 


The contents include short and detailed separation agree- 
ments; hundreds of variants of individual clauses which 
customarily go into separation agreements, such as clauses 
relating to support and maintenance, custody, security, real 
and personal property, life insurance, wills, waiver of es- 
tate claim, and the like; comments and annotations as to 
each clause, the comments emphasizing practical consider- 
ations, and the annotations giving the practitioner a quick 
view of the law directly applicable to the particular pro- 
vision; collateral material, such as closing memoranda, 
guaranties, promissory notes, assignments, tax agreements, 
escrow agreements, trust deeds, reconciliation agreements, 
releases, etc., with comments and annotations; a thorough 
treatment of all aspects of ante-nuptial agreements and 
marriage settlements, with forms, comments and annota- 
tions. The book deals at length with the relationship be- 
tween separation agreements and divorce, and particularly 
the effect of divorce on such agreements. It discusses migra- 
tory divorces and the new concept of “divisible” divorce. 


1 large compression binder, $23.50 





Warren’s 
Forms of 


AGREEMENTS 


OSCAR LE ROY WARREN 


Designed for Fast Drafting With 
Annotations, Drafting suggestions, Re- 
minders, Warnings, and Check Lists. 
The exact agreement needed is quick- 
ly drafted by use of alternative clauses 
’ provided for use along with the hun- 
dreds of basic types of agreements. 

An agreement is usually wanted fast, 
while all parties to it are in the mood 
of agreement. They want something to 
sign. They want it in modern, under- 
standable language. They want it 
wrapped in legal fabric. They want no ambiguity which might 
cause a hitch in the signing. This work is designed to meet 
the need of every law office for a fast-working guide in the 
preparation of modern legal agreements. 

Annotations—these are “made” forms. They are not 
forms which were so close to the line of legality that they 
had to be litigated. They have been drafted to avoid the 
pitfalls or near pitfalls of such litigated forms. They follow 
settled principles which are stated in the supporting com- 
mentary. There are citations to both American Jurispru- 
dence and Corpus Juris Secundum. 

Loose Leaf—will always be up-to-date. New or changed 
forms can be supplied without disturbing the rest of the 
contents. 

How to Draft Forms of Agreements: Commencement of 
agreement, Recitals, Consideration clauses, Testimonium 
or Witness clauses, Attestations, Acknowledgments. 

Organizing a Firm: Corporations, Partnerships, Joint 
ventures, Associations, Common law trusts. 

Business Property: Contracts to purchase, Building and 
construction, Leases, Abutting Owners, Fixtures. 

Employment: Employment contracts generally, Special 
employees, Attorneys, Salesmen, Authors, Architects and 
engineers. 

Brokers and Agents: Brokers to sell business, Real estate 
brokers, Factors, Sales agents, Distributors, Powers of 
Attorney. 

Advertising: Newspapers and magazines, Radio and tele- 
vision, Electric signs and bill boards, Exhibitions. 

Sales of Goods: Sales contracts generally, Conditional 
sales, Auction sales, Sales of goods, Sales of businesses, 
Bills of sale, options. 

Debtor and Creditor: Chattel mortgages, Compositions 
with creditors, Compromises, settlements, Accord and satis- 
faction, Account stated, Releases, Covenants not to sue, 
Receipts. 

Credit and Financing: Loan contracts, Bills of exchange, 
Trade acceptances, Promissory notes, Letters of credit, 
Bonds, Collateral security, Pledges. 

Bailments: Hire of property, Storage of property, Work 
on property of bailor. 

Protection of Parties: Guaranties, Suretyship, Indem- 
nity agreements and bonds. 

Protection of Property: Patents, Copyrights, Trade 
marks, Trade names. 

Miscellaneous: Servicing contracts, Assignments, Bills of 
lading, shippers’ receipts, Escrow agreements, Printing con- 
tracts, Warehouse receipts, Extensions and renewals, Col- 
lective bargaining agreements, Fair Trade price agree- 
ments, Trade secret agreements, Department store con- 
tracts, Arbitration agreements. 

1 large compression binder, $20 


Warren's 
FORMS OF 
AGREEMENTS 


BUSINESS | 
FORMS 





Either or both sets will be mailed for 2 weeks free approval, 


write to MATTHEW BENDER & COMPANY, Albany 1, N. Y. 










































Contents April, 1954 


Cc ciMer, 5 ef SNigvir 6 “oo “SOMggs ws) see ee ee ee ne 
American Bar Association—Scope, Objectives, Qualifications for Membership . . . . . . 269 
| eee Serene 6 a ke MBA gk OR eas ae ow CeO ee 272 
: The Office of the President: A Reorganization Ils Needed . . . . . . . 2. ee 285 


C. Dickerman Williams 


The Peeple’s Tribunal: The Antithesis of Justice... 2. soe es Ue ne wt 289 
Dorothy Thompson 


Leymen end the: law: The Republic: Comes Oitet.... 2. 0 6 1 ww kw elie ww 293 


Charles Francis Coe 


Progress Report: The American Bar Foundation’s Survey of the Administration of Criminal Justice . 296 
Arthur H. Sherry 


7 Representation by Counsel: A Threatened Right. . . . . . . . 2. 2 2 ee 299 


Irving R. Kaufman 


t Sweet Are the Uses of Discovery: A Reply to Mr. Hawkins . . . . . . . . .. . 303 
' The Law Student and Professional Standards: The Problem of Teaching Legal Ethics . . . . 305 
; Philbrick McCoy 

i 








ee ee. a ae ae ae oe 308 
OE a ie i” An en Amiens e 310 
‘ Southern Lawyers Gather in Atlanta for Outstanding Regional Meeting. . . . . . . . 311 
Gegen ver Lewyers . “Shae ee ae Eee en, se i... mii 313 
: Review of Recent Supreme Gouet Decksieus . 6 a a a es ee 320 
; What's New in the Law: The Current Product of Courts, Departments and Agencies. . . . . 324 
: Department of Legislation... ° ee 6 HE Sie. ee NE ee eee ee 330 
. Committee on Law Lists Issues Certificates of Compliance. . . . . . . . 2. . sw. 333 
‘ Practicing Lawyer's Guide to the Current Law Magazines. . . . . . . . ... . 335 
e 
f Activities of Sections and Commiltfess: 62°. 6... ae a Cs 338 
I Oey en ee 
; Our Younger lawyers «555 ew a a a a ee 

American Bar Association Membership Application . . . . . . . «© 2. «© «© 2 « 345 


THe AMERICAN Bar ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar AssociaTION at 1140 North Dearborn Street, ne 10, Illinois. 
Entered as second class matter August 25. 1920. at the Post Office at Chicago, Illinois, under the act of August 24. 1912 
Price per copy, 75c; to members, 50c; per vear, $5.00: to Members, $2.50; to Students in Law Schools, $3.00; 
to Members of the American Law Student Association, $1.50 
40. No. 4. Changes of address must reach the JourNAL office five weeks in advance of the next issue date. Be sure to give both old and new addresses. 
Copyright 1954 bv the AMERICAN Bar ASSOCIATION 





April, 1954 * Vol. 40 265 














Each Volume: 
about 300 cases, 
700-1000 pages, 

62" x 9%", durable 
black binding, 
gold stamped. 
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@ Time-Saving—only federal tax cases are reported; in one source all 
the “living” federal tax case law 

@ Space-Saving—clear, readable type; but elimination of blank page 
areas means compactness 


@ Money-Saving—reproduced from CCH's Federal Tax Reports, no “mid- 
diemen's profits,” means low price for essential tax decisions 
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® With the completion of the Ameri 
can Bar Center the Association will 
have adequate physical facilities for 
an expanded program of service to 
the public and the legal profession. 
Factual information as a basis for an 
expanded program is supplied by 
more than one hundred and fifty 
reports of the Survey of the Legal 
Profession. We now have the im- 
portant task of formulating plans 
for utilizing these reports and im- 
plementing their recommendations. 

When the Survey was started more 
than seven years ago, the subject 
matter was broken down into six 
major divisions and these in turn 
were subdivided. For the key posi- 
tion in each field the best available 
selected by the Survey 


Council. These key men were called 


man Wwas 


consultants. The consultants includ- 
ed, among others: Dean Albert J. 
legal Chief 
Justice Arthur T. Vanderbilt in pre- 
legal education; Herbert W. Clark 
in continuing legal education; Pro- 


Harno in education; 


fessor James E. Brenner in admis- 
sions to the Bar; Dean Roscoe Pound 
in the history of the profession; 
Judges Orie L. Phillips and Phil- 
brick McCoy in the conduct of law 
yers; and Dean Robert G. Storey on 
law centers. 

\s the first step in utilizing the 
Survey reports, the Director, Regi- 
nald Heber Smith, proposed that 
each consultant be requested to pre- 
are plans and _ specifications for 


mplementing the recommendations 


his report. This plan was ap- 
Board of 
ors. The recommendations re- 
vested by the Director cover four 


oved by the Gover- 


William J. Jameson 


The President's Page 





points: 

1. What can be done immediately? 

2. What requires long-range plan- 
ning? 

3. What Section or Committee of 
the Association is the best agency to 
carry out either immediate or long- 
range recommendations? 

t. What agency outside the Asso- 
ciation should be relied on in whole 
or in part? 

As these recommendations are re- 
ceived, they will be submitted to the 
Committee on Scope and Correla- 
tion of Work for study and report 
to the Board of Governors and House 
of Delegates. A committee of the 
Conference of Bar Presidents will 
also consider the recommendations 
and arrange, where appropriate, for 
co-operation of the state and local 
bar associations in implementing the 
recommendations. 

A recommendation already sub- 
mitted will illustrate the procedure. 
\s a result of the co-operation of the 
Martindale-Hubbell 


and the Association’s Special Com- 


Law Directory 
mittee on Lawyer Census, there is 
now available an accurate statistical 
picture of the profession. Through 
co-operation with the United States 
Department of Commerce there is 
available more accurate information 
with respect to lawyer income. Prior 
to these and related studies there 
were no reliable factual data to assist 
law students in determining where 
they should locate, the type of prac- 
tice in which they should engage, 
and whether they should accept em- 
ployment with the government or 
some corporation. Obviously, statis- 
tical data with respect to lawyer pop- 





ulation and income to be _ useful 
should be kept current. These sub- 
jects involve long-range research and, 
accordingly, have been referred to 
the Research and Library Committee 
of the Foundation. 

Many additional recommenda- 
tions will be received from the con- 
sultants during the balance of the 
\ssociation year, and plans will be 
formulated for both immediate and 
long-range implementation. 

The Survey reports in themselves, 
of course, are of value. For example, 
some are being studied and utilized 
by the Task Force on Legal Services 
and Procedures of the Commission 
on Organization of the Executive 
Branch of the Government, common- 
ly known as the Hoover Commission. 
Incidentally, it should be noted that 
Robert G. Storey, immediate past 
President of the Association, is a 
member of the Commission and that 
the Task Force on Legal Services 
and Procedures is composed of fifteen 
prominent lawyers and judges, all 
of whom are active in the work of 
the Association, with James M. 
Douglas as chairman, Reginald He- 
vice chairman, and 
Ross L. Malone as secretary. 


ber Smith as 


While the Survey reports are of 
some value in themselves, by far the 
greater value will come from the 
practical implementation of the rec- 
omendations. The consultants have 
given unselfishly of their time and 
skill. The important task of imple- 
mentation will require the same 
devotion on the part of all who are 
responsible for planning and co-or- 
dinating the program of the organ- 
ized Bar. 
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Outstanding 


An analysis of amount and 
character of assets avail- 
able for protection of 
policyholders will show 
Lawyers Title Insurance 
Corporation to be out- 
standing in the title in- 
surance field. 


ADMITTED ASSETS 


Cash . - - 
Bonds (at amortized cost): - 
United States Government 
Municipal a 
Public utility and industrial . 


Preferred stocks (at lower of cost or current market) 
Savings and loan association investment share accounts . 
Mortgage loans on real estate: 

F.H.A. insured 

Other first mortgages 

VA guaranteed 


Land under ground rents 

Interest and rents accrued . 

Accounts receivable from agents and customers 

Notes receivable—secured. 

Stock of wholly- owned subsidiaries. ; 

Title plants (in Akron, Atlanta, Camden, Dallas, Miami, 
Pontiac, Richmond ‘and Washington) 

Real estate—home and branch offices, after depreciation. 

Other admitted assets 


TOTAL nieceun Seaces , 


LIABILITIES 


Accrued commissions to agents, expenses and other items . 


Federal taxes on income 
Other taxes accrued 
Premiums and other payments received in advance 
Provision for undetermined title losses of which the 
Corporation has notice 
TOTAL 


Legal reserve 

Capital stock—par $5 a share 
Voluntary policy reserve 
Surplus . 


AND SURPLUS 
TOTAL CAPITAL STOCK, SURPLU IS AND RESERVES 





STATEMENT OF FINANCIAL CONDITION 
AS OF DECEMBER 31, 1953 


TOTAL Caprrat STocK, VoLuMTARY PoLicy RESERVE 


1953 
$ 1,474,642.76 


$ 3,063,786.03 
638,479.59 


- __ 300,090.90 


$ 4,202,356.52 


$ 101,509.00 
$ 129,500.00 


$ 4,858,015.89 
78,865.83 


63,588.70 


$ 5,000,470.42 


$ 22,300.00 
50,834.44 
412,802.10 
270,444.41 
75,000.00 


734,337.55 
212,284.11 


191,654.21 


$12,878,135.52 


1953 
$ 221,200.47 
1,036,267.33 
186,405.42 
358,507.63 


186,332.92 


$ 1,988,713.77 
$ 2,831,569.79 
$ 3,000,000.00 
1,932,062.51 
3,125,789.45 


$ 8,057,851.96 


. $10,889,421.75 


$12,878,135.52 


*Bonds stated at $1,204,739.90 at December 31, 1953, were on deposit with various states for the 


protection ‘of policyholders as required or permitted by law. 





The Corporation has segregated and deposited in a separate bank account the sum of $24,924.81 
as the re-insurance reserve fund required under the Insurance Law of the State of New York. 





SETTLEMENT AND ESCROW FUNDS 


The Corporation had on deposit in separate bank accounts additional funds of $3,477,909.18 at 
December 31, 1953, covering undisbursed amounts received for settlements of real estate loans 


or sales in process for customers 





lawyers Title 


TITLES INSURED THROUGHOUT 35 STATES. 
BRANCH OFFICES IN: 







Ope0rating in New York State as 
{ Virginia) Lawyers Tille Insurance Corporation 
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[nsurance (orporation 


Home Office ~ Richmond . Virginia 


Akron, O Dayron, O. Richmond, Va. 
Adanta, Ga Decatur, Ga. Roanoke, Va. 
Augusta, Ga. Detroit, Mich Savannah, Ga. 
Birmingham, Ala. Miami, Fla. Springfield, Ill 
Camden, N. J. Newark, N. J. Washington, D. C 
Cincinnau, O. New Orleans, La. White Plains, N. Y. 
Cleveland, O New York, N. Y. Wilmington, Del 
Columbus, Ga. Norfolk, Va Winston-Salem, N. C. 
Columbus, O. Pittsburgh, Pa Winter Haven, Fla 
Dallas, Tex. Pontiac, Mich 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 150 OTHER CITIES 
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American the official organ of the ’ 


Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published wait 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
\ssociation, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

Chere are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 





of the other Sections. 

(ny person who is a member in good standing of the Bar of any state or territory of the United States, or ol 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
ver year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
Chere are no additional dues for memberhip in the following Sections: Bar Activities, Criminal Law, Judicial 
\dministration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
lues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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CORPORATE ys PERSONAL SURETY 


Opinion of the late Chief Justice James T. Mitchell 
of the Supreme Court of Pennsylvania 
(In re: Clarke’s Estate 195 Pa., p. 520) 


“The individual surety as formerly known 
was usually a relative or friend who had confi- 
dence in the principal, and voluntarily assumed 
the obligation of answering for the latter's 
faithful performance of duty. I need not speak 
of the individual who became surety for pay, 
for the very name of ‘professional bailgoer’ is a 
reproach to every branch of the administration 
of justice which he was allowed to contaminate 
with his presence. 

“But the voluntary surety, however honest 
and well-qualified at the time of his approval 
by the Court, is liable to the contingencies of 
business, the changes of value in property, and 
the inexorable chance of death, which brings 
his estate into the administration of the law 
under wholly changed circumstances. On the 
happening of any of these contingencies, the 
only person in position to keep close watch is 
the principal, and his interest is adverse to 
making known any doubt as to the sufficiency 


of his friend, or to assuming the burden of 


finding a new surety. 

“These are some of the disadvantages even 
of an honest surety and if we add to them the 
risk of a dishonest one, who may dispose of his 
property on his own scent of danger, or on a 
friendly hint from his principal, we may have 


a fair idea of the dangers of which our reports 
present many illustrations. 


“On the other hand, the surety company * * * 


must have a capital, the amount, the nature of 
investment and management of which are 
known and within constant sight of the Court 
and the parties interested; it is obliged to make 
reports of its condition to the Courts and to the 
commonwealths, and is at all times subject to 
the visitorial power of the latter; and, finally, 
it has the sharp incentive of prevention of loss 
by looking closely after the administration by 
his trust by its principal for whom it has be- 
come responsible, not from friendly personal 


confidence, but as a strict business venture. 


“It was said in this case by the learned Presi- 
dent of the Orphans’ Court, whose experience 
entitled his opinion to great weight, that ‘cor- 
poration suretyship is another product of 
modern thought and ingenuity, and may be 
said to possess many advantages over indi- 
vidual bail or security. * * * Our daily experi- 
ence has proved that corporate security and the 
oversight and management by expert officers of 
the trust and security companies are highly 
advantageous, not only to the fiduciary, but 
to all the parties interested, whether creditors, 


legatees or distributees.’ ” 


‘\ 
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Baltimore \—~ 


Maryland 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Mr. Justice Douglas 
on Due Process 


® Reference is made to the article 
entitled “A Crusade for the Bar: Due 
Process in a Time of World Con- 
flict’, written by Justice William O. 
Douglas and appearing in the Oc- 
tober issue of the AMERICAN Bar As- 
SOCIATION JOURNAL. 

After recounting the trial of Sir 
Walter Raleigh in 1603 
Salem trials in 
Justice Douglas states: 


and the 


witchcraft 1692, 


We deprive men of jobs and destroy 
their reputations with practices as cal- 
lous as those involved in the trial of 
Sir Walter Raleigh; and we traffic in 
hysteria almost as acute as the atmos 
phere surrounding the witch trials. 


He then adds 


in some cases it seemed that the prose- 
cutors were resorting to modern witch- 
craft, confusing the “internal and ex- 
ternal 
threat’”—to use the 


aspects of the Communist 


recent words of 
Ambassador George F. Kennan—in an 
effort to get the spectre into the jury 


room. 
Would not these “shot gun” 
charges be less incredible if they 


were documented in the same way in 
which the Raleigh case was discussed? 
Or is it that 


does not exist? 


such documentation 

A final suggestion. Justice Douglas 
has found the administration of 
justice to communists in Ipoh, the 
capital of Perak, in Central Malaya, 
far superior to that which is dis- 
pensed in the United States. Per- 
haps he can persuade the members 


of the Communist Party in America 
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speedily to depart for Ipoh. Then 
they would receive “full justice” and 
we would be relieved of their sub- 
version. 

JouHN B. CoMAN 
New York, New York 


Mr. Justice Jackson on 
the Role of the Judiciary 


Mr. 
Justice Jackson’s address at the Asso- 


® A few isolated comments on 


ciation’s Diamond Jubilee Meeting 
may suggest a role for our judiciary, 
our government, and the people as 
a whole. 
After a 
schools ol 


brief reference to the 


“realism” and “natural 
justice”, Mr. Justice Jackson remarks 
that “we need not enter the contro 
versy” between them. Yet from that 
moment he appears to speak from the 
former point of view. Almost by 
definition we can note the differing 
extent to which decisions are affected 
by preconception and “the social 
and juridical philosophies’ of 
judges. Are not Judge Cardozo, from 
whom the latter phrase is quoted, 
and Judge Learned Hand products 
of the school of realism? 


As he 


against statism, one can only regret 


interpolates a warning 
that such remarks were not given 
prominent voice during the past 
decade. More favorably do I regard 
the caution against extremes of lib- 
erty or authority in the light of exist- 
ing conditions; here one is reminded 
of that excellent opinion in the 
American Communications Associa- 
tion case in May, 1950. 


Next, with reference to “property 


rights” and “human rights’, we 
learn that he is now “less certain’ 
than formerly that they can be sep 
arated. The examples he cites rather 
persuade that they cannot be sep 
arated 

The quotation from Judge Hand 
for the appraisal and balancing of 
human values to forestall despotism 
is more of the “realism” to which he 
earlier referred. What Mr. Justice 
Jackson deprecatingly dismisses as 
“catch-words or slogans carried ove 
from eighteenth-century 
struggles” might, with greater under- 
standing of those slogans, be recog- 


political 


nized as principles of natural jus- 
tice. The quotation from Judge 
Hand closes with reference to “the 
choice between what will be gained 
and what will be lost’; for the fac- 
tual “realism” there suggested might 
be substituted the element of prin- 
ciple as the guiding factor. The 
speaker indicates his own realism 
when he poses the question as one of 
gain or loss in sustaining a_partic- 
ular claim of liberty against that of 
authority. That ‘a balance suitable 
to one time or condition may not be 
valid for others” is quite true, but 
not merely because we face the real- 
ities of a situation; principle allows 
for, even demands, recognition ol 
changing factors. 

To the question, “who has a juri 
dical formula to identify intemper 
ance from legitimate expres 
sion”, the answer is, he who has 
principle, who recognizes natural 
justice or the laws of God. To the 
problem of majority will and mi 
nority rights, realism’s answer is 
chaos; principle stands immutable. 

Judge Cardozo, we are reminded, 
declared that the content and signifi 
cance of words in our Constitution 
vary from age to age. Yet their prin 
ciple can be applied to every age 
The speaker appears unconscious!) 
to have shifted his emphasis from 
“words” and 

Marshall's 


Chose who have the tormula (and 


Cardozo’'s Jefferson's 


“text” to “purpose’ 
is not private) can apply Marshall's 


high purpose to Jefferson's rights 


(Continued on page 274 
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COMPREHENSIVE COLLECTION OF CASES AND MATERIALS 
ON THE WORLD’S MOST IMPORTANT SUBJECT 


POLITICAL and 
CIVIL RIGHTS 
in the UNITED STATES 


By Tuomas I. Emerson, Professor of Law, Yale Law School 
and Daviw Haser, Assoc. Professor of Law, Yale Law School 


THE COLLECTION AMOUNTS TO 
ROBERT M. HUTCHINS, 


foreword to the book: 


A COMPLETE BIBLIOGRAPHY 


{ssociate Director of the Ford Foundation says in his 


“This is the only comprehensive collection of cases and materials on the most 


important subject in the world today. 


“The editors have taken soundings in all the areas in which the freedom of individ- 
uals and of private groups, is in controversy. They have not limited themselves to 
the decisions of courts. The reader will find here questions raised and answers given 
by philosophers and journalists, politicians and businessmen. The collection amounts 


to a complete bibliography. It portrays the state of discussion as it is today 


FOR 


© POLITICAL SCIENTISTS 
© LAWYERS 

© SOCIAL SCIENTISTS 

e¢ JOURNALISTS 

¢ POLITICIANS 

© BUSINESSMEN 


Table of Contents 


CHAPTER III. 
The Right of Franchise 
A. Background 
B. Violence, Fraud and Corruption 
C. The Poll Tax 
D. The White Primary 
F. Education and Other Qualifications 
F. Trends of Negro Voting in the South 
G. Other Aspects of the Right of Franchise 
1. Apportionment 
2. Rights of Minority Parties 
3. Restraints on Electioneering 


CHAPTER IV. 
Freedom of Speech: Right of Political Organiza- 
tion and Political Expression 
A. The Tradition 
B. Freedom of Political Expression in U. 5. History 
C. Development of the Legal Principles 
D. Right of Political Expression in the Period Fol- 
lowing World War Il 
1. Legislative Investigating Committees 
2. Anti-Sedition Legislation 
3. Denial of Privileges or Positions of Influence 
to Alleged Subversives 
4. Loyalty Qualifications for Employment 
5. The Internal Security Act and Related State 
Legislation 
E. Right of Comment on Judicial Proceedings 
CHAPTER V. 
Freedom of Speech: Untruthful and Harmful 
Communications 
A. Obscenity and Related Matters 
B. Group Libel, Falsehoods and Other Communica- 
tion Harmful to the Reputation or Privacy of 
Groups and Individuals 
CHAPTER VI. 
Freedom of Speech: Control over the Specific 
Media of Communication 
A. Streets, Parks and Halls: The Right of Assem- 
bly, Canvassing and Picketing 
B. Untruthful and Harmful Communications in the 
Newer Mass Media 
1. Motion Pictures 
2. Radio 


. VITAL SUBJECT 


Published and For Sale by: 


ne DENNIS & CO., INC. 


hall's 
igh 
» 274 51 MAIN STREET 





— LAW BOOK PUBLISHERS — 


BUFFALO 3, NEW YORK 


© ANY CITIZEN 
INTERESTED IN CIVIL 
LIBERTIES AND THE 
OPERATION OF THE 
DEMOCRATIC PROCESS. 


io er 


( Opening the Channels of Mass Communications 
to a Greater Variety and Quantity of Communi- 
cation 


1. The Problem 
2. Technique of Limiting Concentration of Com- 
munication Enterprise 


3. Direct Positive Control of Content 


CHAPTER VII. 
Academic Freedom 
A. The Principles of Academic Freedom 
B. Some Current Issues of Academic Freedom 
C. The Pattern of Control 
D. Constitutional Protection of Academic Freedom 


E. Protection of Academic Freedom Through Tenure 
and Contract Rights 
I Protection of Academic Freedom Through Self- 


Organization 


CHAPTER VIII. 
Freedom of Religion 
A. Heritage And Now 
B. Organized Religion and Education 
1. History 
2. Aid te Education 
3. Released Time 
4. Bible Reading 
5. Flag Salute and Other Compulsory Practices 
Offensive to Certain Religions 
( Police Regulation 
D. Other Aspects of Freedom of Religion 


CHAPTER IX. 
Discrimination 
Housing 
1. Introduction 
2. Discrimination by Private Realtors and Land- 
lords 
3. Discrimination in Publie and Publicly Assisted 
Housing 
B. Education, Transportation and Public Accommo- 
dations 
1. Intreduction 
2. Education 
3. Transportation 
4. Public Accommodations 
( Employment 





DENNIS & CO., INC. 

251 Main St. 

Buffalo 3, N. Y. 

Please send me—EMERSON & HABER: POLITICAL 
and CIVIL RIGHTS in the UNITED STATES. 


Nome asl is ; didi 


Address sinha 


April, 1954 * Vol. 40 273 



















































Views of Our Readers 





Environment 
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modations for every length of 
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for the Polo Bar with its con- 
genial atmosphere and unex- 
celled services. 
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Views of Our Readers 
(Continued from page 272 


of the present without violating 
either. Again, the principles remain 
while Cardozo’s content and signifi- 
cance of words vary with changing 
facts. 

Approaching the immediate prac- 
tical, Mr. Justice Jackson then de- 
clares: “To the extent that public 
opinion of the hour is admitted to 
the process of constitutional inter- 
pretation, the basis for judicial re- 
view of legislative disap- 
pears.” [Italics added.] That state- 
ment appears to be a clear enough 
disavowal of the idea of following 
election returns to any extent. But he 
then adds a caution against a “mere”’ 
following of the returns, and the con- 
cession that “the utmost deference” 
to them is a strong but rebuttable 
presumption. He would apparently 
admit “public opinion of the hour 


action 


. to the process of constitutional 
interpretation” to such an extent (or 
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any extent) that “the basis for judi- 
cial review” is lost behind the strong 
presumption of political trends. 


One may further question the as- 
sertion that “long-sustained public 
opinion does influence the process 
of constitutional interpretation”. 
These may be concomitant results of 
the application of realism or the 
principles of natural justice. As for 
the statement that “The practical 
play of the forces of politics is such 
that judicial power has often delayed 
but never permanently defeated the 
persistent will of a substantial major- 
ity”, the closing words indicate the 
stress on realism: the majority of any 
day is to determine. But the con- 
solation that history indicates delay 
but no permanent defeat is slight 
indeed. Historical accidents occur 
(humanly speaking), and the prac- 
tical play of the forces of politics 
may take “one group of judges... 
in one direction” so far as to make 
remote if not impossible the chance 
of another group to “take [license of 
constitutional construction] in an 
opposite direction.” 

Finally, it is true that “Only the 
people themselves who make and un- 
make our political regimes can per- 
manently guard their liberty.” But 
with the guidance of leaders, execu- 
tive, legislative, and judicial (and 
those not in government), who are 
themselves persuaded of the exist- 
ence of truths which are both uni- 
versal and eternal, the people will 
better and more securely guard that 
liberty. 

LLoyp BUCHANAN 
Washington, D. C. 


Confusion, Patents 


and the Supreme Court 
* As one who has practiced patent 
law for a period of over fifty years, 
may I heartily commend you for 
publishing Mr. Logan R. Crouch’s 
article, ‘““The Inventor in the Courts: 
Confusion as a ‘Standard’ for Inven- 
tion”, notwithstanding it was written 
by a layman. 
I cannot conceive of any better 
analysis than his, of the status of the 
Aeé 


so-called P Tea Company v. 





Super Market Equipment Company 
of the United States Su 
preme Court, and I have read many 


decision 


criticisms of the above case by able 
patent lawyers. 

Only recently I told a principal 
examiner in the U. S. Patent Office 
that if the unsound reasoning of the 
Supreme Court is to be accepted 
law, and lower courts are following it 
in many instances, we might as well 
close up the Patent Office and refuse 
grant of all patents. 

The discussed decision is an effu 
sion of our highest court that is 
proved by Mr. Crouch to conflict 
with and misinterpret fixed patent 
law of over a century’s creation. The 
fundamental difficulty lies in ow 
judicial system’s constituting nine 
judges without experience in the 
trial of patent cases, or even a fail 
amount of knowledge of patent law, 
as final arbiters of patent validity. 

Many of us in the patent profes 
sion have denounced the A & P Com- 
pany decision in public addresses 
and writings. I am one of these latter. 
But I think our effort must be great 
ly supplemented if we are to vindi 
cate our profession. 

Joun F. Ross 
Cleveland, Ohio 


A Letter 
of Appreciation 


" I have been reading the AMERICAN 
BAR ASSOCIATION JOURNAL for some 
time and have greatly enjoyed its 
articles and obtained considerable 
worthwhile information from it. 
Realizing that criticism is more apt 
to be received by the editor than 
appreciation, I felt that I ought to 
tell you how much I appreciate the 
JOURNAL and particularly the Janu- 
ary issue for 1954. 

The article on the impeachment 
of Andrew Johnson is excellent and 
documented. The article by 
Judge Vanderbilt on the five fun 
tions of the lawyer is very scholarly 
and timely. The report of the Stand 


well 


ing Committee on Unemploymen 
Compensation and Social Security i 
one of the best analyses of the matte 
from the standpoint of the self-em 

(Continued on page 276 
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profession. 
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gence of its associates and the universal approval 


of its tens of thousands of subscribers. 


May we take this occasion to express our appreci- | | 
ation for the confidence placed in us and to pledge | 
anew the high standards of accuracy and efficiency | 
that have made Shepard’s Citations such an in- i 


dispensable unit in legal research. 
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Views of Our Readers 
(Continued from page 274) 


ployed professionals that I have seen. 
I had about made up my mind be- 
fore reading this report that there 
was no reason why lawyers should 
not be included under the present 
social security law. Now, I am con- 
vinced by the report 
that it would be a grave mistake for 


Committee's 


the lawyers to come under such a law. 
Howarp M. Woops 
Rochester, New York 


Likes Mr. Lewis's 
Article on Impeachment 


® For days I have had on my desk 
the January number of the JouRNAL, 
intending to write you how much | 
enjoyed the article by Mr. H. H. 
Walker Lewis, “The Impeachment of 
Andrew Johnson”. Mr. Lewis’ article 
is an unusually fine piece of work 
and intensely interesting. 
CLaupE McCo.iocu 


United States District Court 
Portland, Oregon 


A Bouquet 
for Mr. Crouch 


® My congratulations to you on the 
excellent article in your February 
issue of the AMERICAN Bar Associa- 
TION JOURNAL on page 103. I take my 
hat off to Layman Crouch. He has 
done a better job from the stand- 
point of clarity than either lawyers 
or judges have been able to do in the 
past. 
NorMAN N. HOLLAND 

New York, New York 


Shorthand Reporters 
and Electronics 


® Since the beginning of our court 
system, court reporters have been 
searching for an ideal method of 
preserving the spoken word. There 
are many ideals that have been de- 
sired, but without doubt speed 
and accuracy are the most important. 
While the court reporters would 
like to find a less strenuous way of 
recording the words, lawyers are 
interested in a method that would 
not only be more economical but 
so foolproof that they might never 
again find themselves faced with 
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difficulty in getting a transcript o1 


in getting a court reporter. 

In 1948, it seemed logical to me 
that electronic recording was such a 
system, so I set about experimenting 
with recorders. In employing various 
types of dictation equipment 
similar to that 
respondence, I found it was primar- 


used in office cor- 
ily designed for close microphone 
work rather than court reporting. 
However, the wartime development 
of magnetic electronic recording had 
made it possible for me to engineer 
a system especially for my court work. 
The numerous advantages of this 
system seemed so apparent that I 
quickly wrote others how useful and 
helpful it was. 

But this announcement was very 
contrary to the policy of the 
shorthand and stenomachine associa- 
tions in the country. Heated opposi- 
tion developed which resulted in the 
following resolution by one national 
association: “Whereas, sound record- 
ing has not up to this time demon- 
strated its ability to do the complete 
job of furnishing satisfactory type- 
written transcript without the inter- 
vention of a shorthand reporter, and 
therefore in that capacity has no 
interest to the shorthand reporter, 
therefore, be it resolved that the 
N.S.R.A. recommend to its members 
and to all shorthand reporters that 
they are acting against their own best 
interest in bringing sound recording 
equipment in any form into their 
courts.” 

In 1952, foreseeing a very difficult 
and long case on the docket, I pur- 
chased tape recorders which were 
identical to those used in radio sta- 
tions. This equipment, of course, 
was considerably improved over that 
which I had used in 1948. 

Again I found myself compelled 
to tell others of the advantages of 
this equipment. This recording had 
such clear fidelity that even though 
it was made from a single micro- 
phone on the reporter’s desk, the 
entire proceedings were clearly audi- 
ble for transcribing. We _ identify 
speakers on the radio by the timbre 


of their voices, and this method was 


found to be quite adequate in the 
court recordings. After using this 
equipment a few weeks, we made a 
permanent installation whereby the 
recorders in the court reporter’s office 
were connected by long cable to the 
courtroom on another floor of the 
building. This enabled the reporter 
to operate the recorders from his 
court desk though they were not 
in the courtroom. 

The use of recordings led me to 
the omis 


examine the reasons for 


sions and errors in my shorthand 
reporting. As must be apparent to 
most attorneys, the average reporter 
fares well most of the time. But now 
and then a witness takes the stand 
who talks faster than even we can 
understand, let alone write in short 
hand. As the speed of conversation 
increases, the stress of syllables de 
creases and the soft sounds are 
entirely omitted. This causes the 
reporter some delay in comprehen 
sion—and often insufficient time is 
left to translate the words into short- 
hand symbols. 

At this time, the inherent speed 
of the language far exceeds that of 
any shorthand system. Actual counts 
of words per second in court and dep- 
350 to 400 


words per minute—and in overlap 


ositions have shown 
ping where two persons are close 
together and speak at the same time 
the speeds have reached ten words 
per second, or 600 words per minute. 
Most court reporters have reporting 
speeds of from 200 to 250 words pet 
200 
words per minute qualifies reporters 


minute, and a certificate for 
to work in many of our states which 


have certified shorthand reporte1 
laws. 

There is a very definite need for 
reliability in court reporting, for 
if a record is not accurately made 
at the time of the proceedings, it is 
lost forever. Several reporters have 
condemned recording for this reason. 
Generally, I think they arrive at this 
conclusion either because they have 
used a type of equipment that has 
been designed for more direct dicta- 
tion 


office work, or because they 


(Continued on page 340) 
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e “I am indebted for inspiration and suggestion to Advance to Barbarism. It displays 
great knowledge of the military art and profound research into the historical aspects 


of all that relates to the war-crimes trials.” 


—The Right Hon. Lord Hankey, author of Politics: Trials and Errors 


ADVANCE TO 





BARBARISM 


HOW THE REVERSION TO BARBARISM IN WARFARE 
AND WAR-TRIALS MENACES OUR FUTURE 


BY F. J.P. VEALE with a Foreword by the Very 
Rev. William Ralph Inge, former Dean of St. Paul's 


WINSTON CHURCHILL says: 
“The moral principles of modern 
civilization seem to prescribe that 
the leaders of a nation defeated in 
war shall be put to death by the 
victors. This will certainly stir them 
to fight to the bitter end in any 
future war. . . It is the masses of 
the people . . . who pay the addi- 
tional cost. The Romans followed 
the opposite principle, and their is ri 
conquests were due almost as much living. 
to their clemency as to their prow- 
ess.""—from The Second World War 


@y OF the most timely and impor- 
tant books to appear on world affairs 
in our generation. Praised by experts on 
both military and legal history in England 
and the U. S., it deals primarily with the 
following topics in military and legal his- 
tory and current world problems: 


1. The evolution of warfare to the crea- 
tion of a civilized code follwing 1700. 


2. The termination of civilized warfare 
as the result of strategic bombing of civil- 
ians and civilian property by the air forces 
in the second World War. 


3. The judicial, logical, and ethical fal- 
lacies of the Nuremberg and other post- 
war trials. 


4. The rise of the Orwellian period in 
warfare with the Cold War and Korean 
War. 


5. The bearing of the above factors upon 
the further barbarization of warfare in the 
future, with the grave danger of the de- 
struction of western civilization. 


@ Illustrated, 322 pages, indexed, $4.50 at 
booksellers, or postpaid from the publishers. 


“Should be read by everyone living.” “Veale’s book is sup- 
ported by exact and fascinating detail, is phrased with precision and 
irony, and has many statements in summation which have never 
before been expressed, or never expressed so well... . : As the facts 
apply to the prospects, life, and hopes of everyone immured in this 
tragic age, it would be desirable that this book be read by everyone 


—GEORGE MORGENSTERN in Human Events 


“To his honor, F. J. P. Veale correctly describes the indiscriminate 


slaughter of civilians by the world’s so-called 
‘Strategic Air Forces,’ the judicial lynchers of the 
Nuremberg mock trials and, most of all, the 
vile theories of war now current.” 

—HOFFMAN NICKERSON 


99 «4 


“The case for civilization.” “An important 
and deeply disturbing book.”—The Law Times 
(London) . “A book of great importance. Display- 
ing the rare combination of a deep knowledge of 
military history and an acute legal insight, it is 
a brilliant and courageous exposition of the case 
for civilization.” —Capt. RussELL GRENFELL 


“Outstanding.” .. . “Impressive.” “This is 
a very outstanding book. . . The author shows a 
real knowledge of war.”—GENERAL J. F. C. FULLER. 
“Most interesting and impressive.” 

—Capr. B. H. Lippecy Hart. 
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The wef fella: 


..-Dut our profits held up! 


(Based oa Company File #C-47-315) 


Fire couldn't have knocked out our 
department store at a worse time. It 
was just before our big season... 

Even now, no one can say how the 
fire started. And there was no stop- 
ping it. The blaze was put out only 
after the roof had fallen into the 
cellar. 

The fire insurance money came 
through promptly. But materials were 
searce. We had trouble getting labor, 
too. So twelve months dragged by 
before we finished rebuilding. 

Meanwhile, expenses kept piling 
up. We'd have been hard pressed 
without Business Interruption Insur- 
ance. This insurance paid us almost 
$200,000 for the year in which we had 
practically no other income! 


Would your clients be able to weather 
a twelve-month shutdown like this? Or 
even one of six months? Or three? 

They would—if they had adequate 
Business Interruption Insurance. Then 
they would still have their regular 
income if shut down temporarily by fire, 
windstorm, riot or other insured peril. 


Businesses large and small need this 
protection. You, as counsel, can do clients 


a valuable service by calling it to their 


attention. 
For details, have your clients see their 
Hartford Fire Insurance 
Company Agent or their 
insurance broker. 


Year in and year out you'll do well with the 
Hartford 


YOU 
CAN’T 
LOSE 


Top attorneys prove time and time 
again that research rings the bell. 
Why be handicapped by lack of staff 
or limited local information sources? 
Our expert technicians put the best 
research facilities in the world to 
work for you at a price you can easily 
afford. 

Just tell us what facts you need to 
win your case or put your ideas across 
We'll advise you promptly whether 
the information is obtainable and, if 
so, what our carefully documented 
report would cost you. It may be as 
little as $5.00. 

You risk nothing because we give 
you an iron-clad guarantee. If you are 
not completely satisfied with what we 
produce you don’t pay us a cent. 

Try us out on any subject. Call on 
us, too, when you need help in writ 
ing articles or speeches for any ox 
casion. 


WASHINGTON 
ANSWERS 


Room 203, 1721 Nineteenth Street, N \t 
Telephone: North 7-0571 
Washington 9, D. C. 


Hartford Fire Insurance Company 


Hartford Live Stock Insurance Company 





Teach your dollars more cents. 


LAW BOOKS 
BOUGHT & SOLD 


Joseph M. Mitchell Co. 


5738 THOMAS AVE. PHILADELPHIA 43, PA. 


Average saving 40%. Fine stock. Best 


prices. Reference 


Dun & Bradstreet. 


Service guaranteed. 


Arizona Digest 
Hawaii Digest 

Kansas Digest 
Lovisiana Digest 
Massachusetts Digest 
Michigan Digest 
Minnesota Digest 
Mississippi Digest 
Public Utilities Digest 
Pacific Digest 
Pennsylvania Digest 
Tennessee Digest 
Washington Digest 
Amer. Bor Ass'n J'L 
Harvard Low Review 
U. of Pa. Law Review 
U. of Pittsburgh Law Rev 


Amer. Law Real Property 
Fletcher Cyc. Corp'ns 
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Ruling Case Low 
American Jurisprudence 
Federal Code Annototed 
U.S. Code Annotated 
U.S. Stotutes ot Large 
Amer. Fed. Tax Reports 
Fed'!. Reporter System 
Internal Rev. Bulletin 
Treasury Decisions 
U.S. Supreme Court 
National Reporter System 
Rep'ts to Nat'! Reporter 
Atlantic Reporter, Etc. 
Delaware Reports 
Massachusetts Reports 
Missouri Reports 

N. J. Reports 

Penna. Reports 
American Law Reports 
Shepard's Citations 
Amer. Digest System 
U.S. Digest 

Tax Court Digest 
Aloska Digest 
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Eng.—Seiden Society 
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Binding & Rebinding 
Legal Stee! Shelving 

8 Shelves, 2 Sides, 

1 Back 

9” x 36” x 87" K.O 
$45.00 Del'd U.S.A 
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* Hartford Accident and Indemnity Company 


° Hartford 15, Connecticut 


In Washington: 
Blend Pleasure 
with 
your Business 


QHERATON 
Park Hore 


CONNECTICUT AVENUE 
AT WOODLEY ROAD, N.W. 


Washington 8, D. C. 


Formerly the 
WARDMAN 





If you 
represent a 
Corporation, | Don't be half sure... 


Be Positive... 


Fletcher's Cyclopedia of 
Corporations with Forms 


will give you the assurance you need when doing corporate 
work to feel that you have positively done an exhaustive job 
of research and are fully aware of all aspects of the move 
being considered. These twenty-five volumes complete with 
latest supplements are materials that should be in the 
library of every attorney in the corporate field. 

The complete work is available at three hundred ten dollars 


Write for and can be secured on easy terms if you desire. 
our attractive 
terms 


ers mas CALLAGHAN & COMPANY 
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MANAGEMENT: For Copying SALES : For Copying Orders, Let- 
Letters, Reports, Contracts, In- ters, Inquiries, Presentations, 
structions, Statistics, Ete. * Price Sheets, Ete. 





SHIPPING: For Copying Re- 
ceipts, Claims, Freight Bills, 
Packing Slips, Bills of Lading, 
Etc. 


MANUFACTURING: For Copying 
Schedules, Work Sheets, Control 
Sheets, Master Records, Inven- 
tory Records, Etc. 


Use It To Copy 
ANYTHING right in your own office! 





Systematic 





EVERY DEPARTMENT can use the Apeco Systematic 
Auto-Stat. This new all electric photocopying machine > $$ ! 
prints, processes and dries automatically. It's fast—dry fiz proce 
copies in less than 45 seconds! It's convenient—fits on / 

the corner of any desk . . . it's ready for instant use! It's BN ~~ } 
easy—anyone can operate it! Saves up to 80% on copying ] T y. oe 

jobs. Eliminates retyping, hand copying, checking or costly 











outside copying service. Makes legally accepted black and a $ 
white or colored copies from any original up to 11” x 17” > copie 
—printed on one or two sides. So low cost—a complete peel 
Apeco Systematic Auto-Stat installation is priced well T 
APART: 


within the budget of even the smallest firm. 


LIFETIME SERVICE 
GUARANTEE 


American Photocopy Equipment Co. 
1946 W. Peterson, Chicago 26, Illinois 


RUSH ME NEW PHOTOCOPY INFORMATION KIT 
Cer | booklet on the Apeco Auto-Stat plus 
separate folders on copying tax returns, color copy- 
ing and copying on preprinted forms. 
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> Firm 
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In Canada: APECO OF CANADA, LTD., 134 PARK LAWN ROAD, TORONTO, ONT. 
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Combining Historic Cradition 
with Modern Comfort 
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Conveniently 
located 

close to 
everything 
important 


Every Room Air-Conditioned 
500 spacious, modernized rooms each with bath, radio 
and television. Steeped in historic tradition. Only a few 


blocks from White House, 


government offices, shows, 


theatres. Garage service. Washington's finest food, 
moderately priced. DOUGLAS A. STALKER, Manager. 
(Telephone: NAtional 8-4420. Teletype No. WA 732.) 
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One of the greatest lawyers of the 20th century, and 
England’s most famous trial lawyer, tells of 21 uncommon 
cases in common law—causes célébres which electrified 
England, and provided the highlights of his brilliant career 


CASES IN COURT 


By PATRICK HASTINGS, Q. C. 


Here, told in detail, are famous, infamous, and little-known 
trials which challenged the knowledge and ingenuity of 
Patrick Hastings. Filled with important names, fascinating 
points of law, and Sir Patrick’s own advice to the trial 
lawyer—this is an outstanding book every lawyer will enjoy 


reading. 
Case histories of these 


remarkable cases 


The libel trial brought by 
Rasputin’s assassinator .. . 
the cross-examination which 
broke down Harold Laski.. . 
the wartime fight between an 
obscure German and a 
British M. P. that was a 
monument to British justice 
. . « the problems raised by 
a crime passional tried be- 
fore a staid British jury .. . 
the astonishing and self- 


destructive vanity of Va- 


quier, the French mur- | 
derer . . . and the un- | 
accountable factors that 
gain justice . .. all are | 
described with the wit and | 
illuminating intelligence | 
that made Sir Patrick | 
the delight and despair 
of the English courts. 
| 





Of special interest 
to every lawer 

This is the account of how 
Sir Patrick prepares a case, 
how he attacks it, and how 
he decides on cross examina- 
tion. This exciting story of 
headline cases, of some of 
the most dramatic true sto- 
ries of our time, of innocent 
and guilty caught in libel, 
slander, conspiracy, fraud, 
theft, swindle and murder— 
will enlighten and entertain 
you. Send for it today. 


THE BRITISH BOOK CENTRE, | 

pt. CC | 
122 East 55th Street, New York 22, j 
N. Y. 


Please send me my copy of CASES 
IN COURT by Patrick Hastings. 

1) I enclose $2.95. 

{] Charge to my account. 
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A PLAN TO MAKE YOUR 


MUYOR: 


INVESTMENTS PAY YOU 


Go Susion Sr Sif 





F you've ever been concerned about how you can 
save and adequately invest enough money — under 
present tax laws—to provide yourself with a worry- 

free old age, you'll be interested in the Professional 
Man’s Pension Plan—with several unique features that 
will appeal particularly to members of the Bar. 


1. You, as an attorney, can now have on an individual 
basis many of the special benefits available through 
the pension plans of business and industry. 


2. When you retire — at whatever age you choose — 
the plan provides a unique arrangement for converting 
some of your investments and savings into lifetime 
annuity income with all its benefits. 


3. Investments and savings under this plan will yield 
a larger guaranteed life income at retirement than is 
possible under methods not using the annuity principle. 


4. The income is guaranteed for life—thus eliminating 
the problem of investment loss in retirement years. 


5. You have pension-planning assistance at your serv- 
ice, just as business and industry have. 


6. Although it may be years before you retire, you 
protect yourself against any possible increase in an- 
nuity or pension costs. 


You can’t afford not to know about this new plan. 
We've prepared a new booklet titled “The Professional 
Man’s Pension Plan” that gives many of the details. 
You'll find it interesting. This booklet will be sent 
without the slightest obligation on your part. Just 
complete and send the coupon below or write “Con- 
necticut Mutual Pension Plan” on your stationery and 
mail it to the address below. 


The Connecticut N\utual 


LIFE INSURANCE COMPANY - HARTFORD 





s THe Connecticut Mutua Lire INsuRANCE COMPANY 


Hartford, Connecticut 
Pension Plan”. 

Name 

III <n sewsseehlasGuameiveneoness 


City or Town. .... ; 


Please send me, without cost or obligation, your new ooklet “The Professional Man's 


Fioneers tn Pension Planning 


AB-2 


State 
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De Luxe Steel Shelving offers you /lexi- 
bility unlimited, with component parts that 


fit together perfectly to form additional American Bar 
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sections custom-made to your requirements. | rate 

Shelves are adjustable and no tools are re- | Association Journal 
quired for installation. Some of the nation’s | 

finest libraries, including the Library of | 1140 North Dearborn Street 


Congress, use De Luxe shelving. Write for 


Chicago 10, Ill. 
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She CN Way 


To get up-to-the-minute information 
on a state's requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 


and other corporate filings call or 





The story of the attempts 
to subvert the Constitution! 


ASSAULTS UPON 
THE CONSTITUTION 


y 
Colonel Robert R. McCormick 







WILMINGTON -+ 


In this authoritative book the editor and publisher 
of the Chicago Tribune reviews attacks on the 
Constitution which began immediately following 
its adoption and those which are waged today. He 
analyzes those which had domestic objectives and 
those which aim to render the Constitution sub- 


write to the nearest office of The servient to international interests. He cites the 


decisions of the courts which have protected and 


Corporation Trust Company or CT encroached on the rights of states and individuals. 


Here is a scholarly, highly readable history which 


Corporation System. You will find lawyers, teachers, students and all interested in 
preserving the freedom of Americans will want to 
one in each of the above listed cities read. 


Price per copy postpaid $1.10 


Fon Lawyers Only. Without Charge. (tt Choe. CHICAGO TRIBUNE PUBLIC SERVICE OFFICE 


33 West Madison Street, Chicago, Ill. 
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PHILCO 


brings you 
lush-Mounted 


oom Air 





New Flush Mounting 


Takes up No Space Inside the Room 


Here’s just one example—the Philco 101-KLS—America's 
greatest value in a 1 H. P. air conditioner. Cools rooms up 
to 620 sq. ft. in floor area. In most cases it will be mounted 
flush with the inside window sill, but it’s just as easy to 
locate partially or almost entirely inside the room, or flush 
with the outside wall to meet building restrictions. Also 
available with mahogany finish cabinet—Philco 101-KS 


Find Out Why More People Own 
a PHILCO than 
Any Other Room Air Conditioner 


Conditioners 
1954 


Any size window type air conditioner for 
every need— %, 2, 4, or 1 H. P.—is now 
available from Philco at sensational savings 
over 1953 prices. Nothing matches their 
advanced design for ease and flexibility of 
installation, cooling power and dependa- 
bility. More than ever before, there is no 
need to settle for less than the quality and 
proven performance that has made Philco 
the world leader in sales for 17 straight years. 
You can own a brand new 1954 Philco room 
air conditioner for as little as $199.95. 


WRITE TODAY FOR FULL 
INFORMATION 








Air Conditioner Division J-4 
PHILCO CORPORATION 
C & Tioga Sts., Philadelphia 34, Penna. 
| Check here if you wish a Philco representative to 
contact you. 


Check here if you wish us to mail you free literature. 


NAME 


ADDRESS 


CITY STATE 





April, 1954 * Vol. 40 



































Mistake 
Insurance 


Like an Insurance Policy 


PROTECTION against the embarrassing 
and oft-times costly mistake of using the 
wrong word or term in the preparation of 
legal, or business papers, is assured when 


you consult 


WORDS and PHRASES 


Ash 
for free sample pages 








Use WORDS and PHRASES Today! 
“Tomorrow may be One WORD Too Late.” 


West Publishing Co. St. Paul 2, Minnesota 
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The Office of the President: 


A Reorganization Ils Needed 


by C. Dickerman Williams + of the New York Bar (New York City) 


® The Office of the President, the President's personal assistants, has existed as a 
legal entity only since 1939, when President Roosevelt created it by executive order. 
It is extraordinary because it has no statutory definition although its members, because 
of their access to the ear of the Chief Executive, exercise tremendous power. Mr. 
Williams points out the dangers inherent in such an organization, citing cases where 
presidential aides have overruled even Cabinet officers. The recent controversy over 
Harry Dexter White may indicate the dangers inherent in the present system. Mr. 
Williams, who was General Counsel of the Department of Commerce under Secretary 


Sawyer, urges a general reorganization of the “White House”. 





# A disquieting trend in public af- 
fairs has been the increasing concen- 
tration of authority in the hands of 
the President and his immediate en- 
tourage. Leading to this result have 
been several subsidiary trends: to 
government as compared with pri- 
vate enterprise, to the national gov- 
ernment as compared with the state 
governments, to the executive branch 
of the national government as com- 
pared with the legislative and judi- 
cial branches, and, within the execu- 
tive branch, to the personal establish- 
ment of the President as compared 
with the departments and agencies 
whose powers and duties are defined 
vy law. 

This paper is concerned solely 
vith the development last men- 
ioned. Serving as General Counsel 
the Department of Commerce un- 
ler former Secretary Charles Sawyer, 
he writer was impressed with the 
ize, power and unregulated charac- 
er of the “White House”, as the 





Executive Office of the President is 
called. This organization 
was created as a legal entity by Pres- 
ident Roosevelt on September 8, 
1939, by Executive Order 8248.! It 
has become what the “court” or “‘pal- 
ace” was in the monarchies of the 
past—that is to say, a large group of 
people surrounding the person of the 
chief of state, people who for the 
most part do not have, or are not 
limited to, duties clearly defined by 
law, but because of their ready access 
to the holder of enormous power, 
have great influence on events. His- 
tory demonstrates that such influence 
is almost always exercised badly, that 
courtiers obstruct the work of re- 
sponsible ministers and _ legislative 
and popular leaders and often urge 
upon the ruler extreme policies that 
have harmful and sometimes disas- 


usually 


trous consequences. 

Undoubtedly, if unfortunately, the 
importance and complexity of mod- 
ern government require that the 


























President have a fairly large person- 
al organization. The evils of the ex- 
isting arrangement can, however, be 
greatly reduced. That is to say, the 
Office can be subjected to legal con- 
trol and much of its work trans- 
ferred to the regular executive de- 
partments. 

The purpose of this paper is to 
demonstrate and illustrate the exist- 
ing evils and to propose needed re- 
forms. As Congress last July created 
a “Commission on Organization of 
the Executive Branch”,? the way to 
reorganization is open. 

One constant objective runs 
through these proposals: curtail- 
ment of the tendency of the Presi- 
dent to develop a personal staff of 
advisers and examiners, men not sub- 
ject to Senate confirmation and rel- 
atively unknown to the general pub- 
lic, who review and audit the work 
of the departments, and who, in 
some instances, through constant and 
ready access to the President, over- 
rule or even supersede department 
heads, and who at other times accom- 


1. 4 Fed. Reg. 3864. Resolution 2, 76th Con- 
gress, adopted June 7, 1939, approved Reorgani- 
zation Plan No. | of 1939 (Title 5, U.S. Code 
§133t) which referred to the ‘‘Executive Office 
of the President’’ but did not define it. The 
President's ‘Office’ was then what it always 
had been, rooms where the President worked with 
clerks and secretaries. Executive Order 8248 made 
it a legal entity in September of that year. 

2. 4 Public Law 108—83d Congress. 
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The Office of the President 


plish little or nothing, serving only 
to confuse by needless activity. 

A conception of the extent of this 
development may be gained by com 
paring the number of personnel in 
the Office of the President at the end 
of the Coolidge* and Truman Ad 


ministrations. In February, 1929, 
there were 42; in November, 1952, 


the corresponding figure was 1181, an 
increase of twenty-five times. As there 
were only 597 at the time of the 
death of President Roosevelt, the ab- 
solute increase in the last few years 
has been very great. According to 
units within the Office at the end of 
various administrations, the figures 


are: 
White 
House Bureau Co-or- 
Staff of the dinating 
Proper Budget Agencies 


Coolidge 42 (then in 
Treasury) 
Roosevelt 67 390 140 
Truman 245 495 44] 

The presentation of the writer's 
proposals can best be accomplished 
by stating each and then discussing 
the reasons for it. 

1. The personnel of the Office of 
the President should be subjected to 
control by law with respect to their 
appointment, compensation and du 
lies. 

The extent to which this large 
and key body of personnel operates 
without Senate or other congression 
al control is not generally appreci- 
ated. 


Access to President 

Gives Power 

The Constitution requires the “Ad- 
vice and Consent of the Senate” to 
the appointment of all “Officers of 
the United States”, except that Con- 
gress may in its discretion dispense 
with this requirement in the case ol 
“inferior Officers”.4 The influence 
that flows from access to the Presi- 
dent of the United States makes the 
members of the White House staff 
anything but “inferior Officers”. It 
is indeed that Senate 
confirmation is not required for such 


anomalous 


a powerful ofhcer as Director of the 
Budget, who reviews the proposals 
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of members of the Cabinet, but is 


necessary for the appointment of a 
second lieutenant in the Regular 
Army, the postmaster of a village or 
a sanitary engineer in the Health 
Service. It is similarly anomalous 
that Senate confirmation should be 
required for the Assistant Secretaries 
of the various departments and not 
for the assistants to the President. 
How are the latter “inferior” to the 
assistants to members of the Cabinet? 
Congress should require Senate con- 
firmation of all the principal em- 
ployees of the Office of the President 
and limit their terms of office, albeit 
with eligibility for reappointment. 

Again, Congress has strictly spec 
ified the compensation, or the stand 
ards of compensation, of all Govern 
ment officers and employees from the 
highest to the lowest—all, that is, 
with one exception: the employees 
of the White House. For them Con 
gress customarily appropriates large 
sums to be paid 

at such per diem rates for individuals 

as the President may specify, and 

[for] other personal services without 

regard to the provisions of law regu- 

lating the employment and compensa- 
tion of persons in the Government 
service . . . [the funds used] to be 
accounted for solely on [the Presi- 

dent's] certificate. . . . 

Although it cannot be said that any 
President has abused this power, the 
provision seems unconstitutional in 
that it effects a delegation of the 
legislative power of appropriation 
without limiting standards. Panama 
Refining Company v. Ryan, 293 U.S. 
388. Certainly it is an abdication ol 
the “power of the purse’, long con- 
sidered the most vital safeguard 
against arbitrary government. 

The third and perhaps most im- 
portant respect in which the Office of 
the President requires regulation is 
the specification of duties. The juris 
diction, duties and powers of the 
departments, bureaus and othe 
agencies have in general been care- 
fully set forth by acts of Congress. 
But the Office of the President has 
never been so defined, although some 
of its units have been, such as the 
Bureau of the Budget. Indeed, strict 
ly speaking, the Office has never 


been created as a permanent ol 


ganization like other Government 
agencies. The Office has no “organic 
act’. It exists only by virtue of an 
nual appropriations and President 
Roosevelt's fiat. 

Moreover, there is no public docu 
ment specifying in any detail the 
duties of the various members of the 
White House staff. Anyone who has 
business to do with, say, the Unde: 
Secretary of Commerce for Trans 
portation, can go to the Federal 
Register and read a formal depart 
mental order defining that officer's 
responsibilities at length.® President 
Roosevelt's decree merely provides 
that the staff shall “assist” him and 
maintain with 


liaison government 


agencies, press and public. 


Harry Dexter White Case 
Is Horrible Example 
A horrible example of how the pres 
ent looseness of organization may 
work in practice is provided by the 
Harry Dexter White case. 
According to former President 
Truman, the commission to White 
was issued in order to safeguard 
the investigation of the Silvermaste1 
spy ring. But who told Mr. Truman 
that such a course of action was nec 
essary or desirable? It is hardly con 
ceivable that he reached such a con 
clusion unless so advised by one o1 
more of his associates. Yet the evi 
dence so far available does not iden 
tify any adviser who took this view. 
Mr. Hoover, who was in charge ol 
the investigation, has expressly de 
nied giving such advice. Secretary 
syrnes says that after his interview 
with the President he was left with 
the impression that the President 
would forestall the appointment. 
Attorney General Clark, we learn 
from both Messrs. Hoover and 
Caudle, wanted to prevent White's 
assumption of office. Secretary Vin 
son, too, Mr. Hoover says, was against 
the appointment, although he feared 
that after the Senate’s confirmation 


3. As already noted, the Office did not become 


a legal entity until Executive Order 8248 of 
September 8, 1939 

4, Art. 2, §2 

5. E.g., Title 1, Public Low 422, 82d Congres 


6. 18 Fed. Reg. 1216 
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White had a legal right to the com 
nission—a very different considera- 
tion from the possibility of danger 
to the success of an investigation. 
Secretary Vinson’s fear was ob 


viously an initial reaction which 
mily a little research would dispel. 
Chere is a formal and most per 
suasive opinion by Attorney Gen- 
eral Stanbery, 12 Op. Atty-Gen. 304, 
that the President reconsider 
in appointment after Senate con- 
Madison, | 


Cranch 50, sometimes mentioned as 


may 


firmation. Marbury v. 
holding the contrary, may be dis- 
tinguished on two grounds: first, the 
commission had been signed and the 
petitioner was merely trying to get 
it; second, the office involved was 
judicial, that is, beyond the removal 
power of the President. There is 
Madison 


withhold 


i dictum in Marbury v. 


that the President may 
even a signed commission from one 
appointed to the executive branch 
as an incident of the power of re- 
moval.) 

Now it also is clear that Mr. Tru- 
man lacks a keen recollection of the 
incident. His first comment was that 
he had never read an FBI report on 
\White; his second, that White had 
been dismissed as soon as it became 
known that he was disloyal. His 
telecast explanation was obviously 
a reconstruction made after a study 
of the records. With the best will 
in the world, it is extremely difficult 
to be accurate under such circum 
The difficulty 
icute for anyone who at the time 


stances. would be 
had been living the crowded life of 
the President of the United States 
ind would be doubly so if the re- 
construction were attempted under 
the pressure that existed in this case. 

Ihe theory that President Tru- 
nan would wilfully disregard such 
i report is also untenable. Whatever 
Mr. Truman’s faults, the Commu- 
nist infiltration of the Govern- 
nent took place under the Roosevelt 
\dministration, not the Truman Ad- 
ministration. Undoubtedly during 
Administration some 
wwencies were not sufficiently prompt 


the Truman 


ind vigorous in removing them, but 


thers were vigilant. So far as this 


writer is aware, all Government em 
ployees who had been identified as 
spies were dismissed sooner or later, 
and before the end of the Adminis- 
tration. Attorney General Brownell 
has obtained no espionage indict- 
ments against Government em- 
ployees and apparently does not re- 
gard himself as able to do so under 
existing legislation. 

In short, the departments with 
responsibility, all headed by well- 
known public figures, were unani- 
mously in favor of one course of ac- 
tion, and yet a different course of 
action, extraordinary and contrary 
to usual policy, was adopted. 

Another explanation therefore 
seems possible: that some employee 
of the Office of the President, se- 
cretly a Communist or Communist 
sympathizer and not yet identified, 
may have been the source of un- 
scrupulous advice to sign the com- 
mission, or may have secured the 
President’s signature without reali- 
zation by Mr. Truman of the nature 
of the document he was signing, or, 
indeed, may have forged the signa 
ture. 

Communist penetration of the Of 
fice of the President during the 
Roosevelt Administration, not root 
ed out by 1946, is a possibility that 
lightly The 
penetrate 


cannot be dismissed. 


Communists sought to 


every organization of importance. 
Would they have ignored the Office 
of the The 
Lauchlin Currie, administrative as- 
1939 


until he was dismissed on June 30, 


President? name of 


sistant to the President from 
1945, has appeared repeatedly in 
testimony concerning the Silver- 
master espionage ring. White testi- 
fied that Currie was his good friend. 
They both had taken graduate eco 
nomics at Harvard at the same time; 
both entered the Treasury as econo- 
1934 and had had 


careers in 


mists in the yea 
brilliant Government 
thereafter. May not Currie, during 
his six years at the White House, 
have sponsored the employment 
there of Communits or fellow-travel- 
ers in positions that would have been 
minor apart from their close associa- 
tion transcendent 


with matters of 
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C. Dickerman Williams was graduated 


from Yale College in 1922 and received 
his LL.B. magna cum laude from Yale Law 
School in 1924. He was law clerk to 
Chief Justice Taft in 1924-1925, and has 
practiced in New York City since. He was 
General Counsel of the Department of 
Commerce from 1951 to 1953. 





Also, Mrs. Roosevelt 
and Harry Hopkins were at times 
friendly with Communists. May not 


importance? 


the same question apply to them? 
And if Communists got in, when 
were they put out? For if they were 
still there, they may have had an 
opportunity to effectuate the White 
appointment. 

Like all busy men, President Tru 
man relied extensively on his staff. 
If one of them advised him on the 
White affair, he would hardly be 
able to remember it. He did not at 
first even recollect his meeting with 
Secretary Byrnes. 

Further, it has been reported that 
the President must sign six hundred 
documents a day. He can hardly 
read each one carefully. Conceivably 
some employee, without the Presi- 
dent’s knowledge, may have de- 
signedly or carelessly put the White 
commission into the pile of docu- 
ments for his signature. 

It was rumored in Washington 
during the Truman Administration 
that, because the President's fingers 
were so cramped by the signing of 
documents to which the law required 
his signature, he had authorized a 
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clerk to sign his name to relatively 
unimportant personal correspond- 
ence in a script resembling the Presi- 
dent’s own. The 


abuse of this practice, if it existed, 


possibilities of 


are obvious. 

In an interview broadcast by radio 
on the evening of November 29, 
1953, former Ambassador Harriman 
expressed doubt that President Tru- 
man had consciously signed the ef- 
fusive letter to Mr. White that went 
out over his signature on the occa- 
sion of Mr. White’s resignation from 
the International Monetary Fund. 
No one had a better opportunity 
than Ambassador Harriman to ob- 
serve White House procedures. And 
if the President did not consciously 
sign that letter of appreciation, is 
it not also possible that he did 
not consciously sign the commission? 

Although the White case may pro- 
vide a sensational example of the 
evil of the present situation, perhaps 
even more dangerous to constitu- 
tional government is the tendency of 
the personnel of the Office of the 
President to usurp or interfere with 
the work of the executive depart- 
ments. 


Orderly Government Must 

Carry on According to Law 

It may be argued that it makes little 
difference per- 
formed or advice given by the officer 
nominally responsible or by someone 
else. The answer is that orderly gov- 


whether a_ task is 


ernment must be carried on accord- 
ing to law; the alternative is arbi- 
trary executive power. A department 
head is subject to confirmation by 
the Senate; his rights and duties are 
prescribed by statute; he is provided 
by Congress with the staff and equip- 
ment necessary for the discharge of 
those duties. These safeguards do 
not apply to a Presidential aide. 
His instructions may be most in- 
formal; they are issued at the pleas- 
ure of the President and may be 
inspired by the aide himself for the 
purpose of his own aggrandizement. 
The struggle for British liberty was 
largely to require the monarch to 
rely on advice from his lawful minis- 
ters, and to act through them. 
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In recent years, Dr. John R. Steel- 
man was a conspicuous example of 
the presidential assistant who super- 
sedes a department head. Secretary 
of Labor Tobin was head of an ex- 
ecutive department whose statutory 
purpose is “to foster, promote and 
develop the welfare of the wage 
earners of the United States, to im- 
prove their working conditions, and 
to advance their opportunities for 
profitable employment’.? Secretary 
Tobin had been appointed by the 
President, sat in his Cabinet and 
held office at his pleasure. Yet Dr. 
Steelman handled major labor mat- 
ters on behalf of the President. So far 
as could be observed, from the press, 
from gossip in government circles, 
and by the writer personally, the 
President relied on Dr. Steelman’s 
advice when questions arose in that 
field.§ What is criticized is the sys- 
tem, not individuals. The President 
had no intention of undermining the 
Constitution; he simply found that 
he worked more readily with Dr. 
Steelman than with Secretary Tobin. 
But the result was the disregard of 
procedures contemplated by law and, 
consequently, irresponsible govern- 
ment. 

Another illustration is the less 
publicized intervention of Admiral 
Dennison, the President’s Naval 
Aide, in the controversy over the 
§.S. United States and in other mari- 
time matters. By the Merchant Ma- 
rine Act of 1936, as amended by Re- 
organization Plan No. 21 of 1950, 
Government responsibility for the 
administration of merchant marine 
subsidy contracts is confided to the 
Secretary of Commerce. Nevertheless 
Admiral Dennison saw fit to interest 
himself in the contract for the S.S. 
United States. He held meetings on 
the subject to which the Depart- 
ment of Commerce was not invited. 
Letters appeared over the signature 
of the President of which the De- 
partment had no advance notice. It 
should be emphasized that in this 
instance, unlike the labor illustra- 
tion, the Secretary of Commerce was 
actively handling the matter, and do- 
ing so with the knowledge and con- 
sent of the President. Admiral Den- 


nison also concerned hiinself with 
maritime tax policy, a subject long 
under consideration by the Depart- 
ments of Commerce and Treasury. 
In the latter part of 1952, the Presi- 
dent suddenly asked for elaborate 


reports of their positions, presum- 
ably at the instigation of Admiral 
Dennison. At that time the views ol 
the incumbent Secretaries had be 
come supremely unimportant, and 
it was hard to believe that the Pres- 
ident was then taking personal in 
terest in the problem. There was no 
statutory basis for Admiral Denni 
son’s activity, but the magic words 
“White 
tion. No particular harm resulted 


House” commanded atten 


from Admiral Dennison’s officious- 
ness except that the time of high of- 
ficers of the Government was unnec 
essarily occupied. 

It may be thought that these fore 
bodings are a result of experience in 
the so-called “messy” Truman Ad- 
ministration, that in future adminis- 
trations the calibre of personnel will 
be so high that such evils will be 
avoided. Perhaps. It is not only in 
the Truman 
ever, but universally that men are 
prone to self-confidence, to think 
that they can handle problems bet- 


Administration, how- 


ter than those who have the respon- 
sibility for them, to enjoy “getting 
in on the act”, and to make use of a 
ready hearing by the “boss”. Nor are 
these failings, if they are to be called 
that, confined to incompetents. Ad- 
miral Dennison was a man of ability; 
the President’s Military Aide en- 
joyed a higher reputation as an 
amusing companion than as a serious 
student of military affairs. Yet there 
were times when the problems of the 
merchant marine would have been 

(Continued on page 348) 


7. Title 5, U. S. Code, §611. 

8. Perhaps the outstanding labor problem of the 
Truman Administration was the dispute in the stee! 
industry leading to the seizure of the mills on the 
evening of April 8, 1952. The writer was present 
at a conference held on the steel situation that 
afternoon. Dr. Steelman presided. The Secretary of 
Defense, the Secretary of Commerce, the Acting 
Attorney General, the Under Secretary of the Treas 
ury, the Economic Stabilization Administrator, the 
Director of Price Stabilization, the Defense Produc 
tion Administrator and various assistants were cll 
there but no representative of the Department of 
Labor. 
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The People’s Tribunal: 


The Antithesis of Justice 


by Dorothy Thompson 


® Addressing the Section of Judicial Administration during the Diamond Jubilee Meet- 


ing of the Association last summer, Dorothy Thompson, well-known author and lecturer, 


called attention to the revival by the Communists of the concept of “people's tribunals’ 


which reigned in France during the bloodiest days of 1793. Miss Thompson points out 


that such tribunals, far from securing justice, are the very antithesis of the impartial, 


calm judicial proceedings that men depend on to safeguard their liberties. 





# There has appeared over large parts 
of the once civilized or semicivilized 
world an antique system of justice, 
masked as something new and pro- 
gressive. This is the “people’s tri- 
bunal”’—the direct participation of 
the people in the judgment of their 
fellow-citizens. Communists call this 
“democratic justice”, and its revolu- 
tionary origins in modern times can, 
indeed, be traced to the French Rev- 
olution which was hailed then and is 
still considered a great step forward 
liberation. But to the 
people of all lived 
through—or failed to live through— 
the period of the French People’s 


in human 


classes who 


Tribunal, it was an unmitigated 
reign of terror, and civilization was 
only restored by its abolition. We 
have a memorable and accurate pic- 
ture of this justice in the trial of 
Charles Darnay as described by 
Charles Dickens in A Tale of Two 
Cities. 

But the French Jacobins did not 
invent it. Well over two thousand 
years ago one of the most famous 


cases of all times was tried before 


such a people’s tribunal. The defend- 
ant was a man named Socrates. Soc- 
rates in addressing his accusers be- 
fore a court composed of the whole 
citizenry of Athens described them 
as “the multitude”. And he had an 
acute notion regarding the sense of 
justice of the multitude, even in so 
highly civilized a society as that of 
Athens. He said: 

And do not be offended at my tell- 
ing you the truth; for the truth is 
that no man, who honestly striving 
against lawless and unrighteous deeds, 
opposes you or any other multitude, 
will save his life. 

Some 400 years later another peo- 
ple’s tribunal in the Roman province 
of Judaea pronounced judgment on 
a Galilean 
Roman Empire of those days, the 


named Jesus. In the 


many communities of races and reli- 
gions which it embraced had a certain 
amount of autonomy over their in- 
ternal affairs. The Jewish community 
of Judaea was theocratically gov- 
erned, and the judges of its own 
members were the high priests. Jesus 
had appeared in this community as a 



























teacher, expounding highly unortho- 
dox religious views. For this reason 
He was seized by the priests and 
judged by them as guilty of blas- 
phemy. But the jurisdiction of the 
priestly court did not extend to in- 
flicting corporal punishment. The 
priesthood were not satisfied to ex- 
communicate Jesus; they were bent 
on eliminating Him altogether, 
which only the secular authority, the 
Roman governor and judge, Pontius 
Pilate, could do. The Roman law, 
however, could not condemn a Jew 
for blasphemy, but only for a crime 
against the state. Therefore the reli- 
gious authorities included in their 
indictment of Jesus the charge that 
He had called Himself the King 
of the Jews—implying seditious polit 
ical activities. 

Summoned before Pilate, along 
with at least one other prisoner, a 
named Barabbas, a great 
crowd hostile to Jesus thronged the 
trial. Pilate, by the accounts, was 
embarrassed, torn between the con- 
viction that the Prisoner was inno- 
cent and that the high priests had 
framed Him and the fear that by 
offending the Jewish leaders, he 
might be involved in a riot in Jeru- 
salem and a charge of maladministra- 
tion in Rome. The situation was 
further complicated by the fact that 
Jesus said not a word in His defense, 
neither affirming nor denying the 


bandit 
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critical charge. Pilate cut the Gor- 
dian knot by letting the crowd which 
thronged the court give the ver- 
dict. He asked which prisoner they 
wanted released, and the crowd cried, 
“Barabbas”. When he asked what 
he should do with Jesus, the crowd 
shouted, “Crucify Him!” And Pilate 
merely confirmed the sentence of 
this people’s tribunal. What miseries, 
dissensions, hatreds and misunder- 
standings have resounded down the 
centuries as a result! 

Jesus Himself said perhaps the 
last word regarding this form of 
justice: “Father, forgive them for 
they know not what they do.” 


Communists Bring the Mob 
Back into the Courtroom 


In Communist countries the mob 
has come back into the courtroom— 
and this time a mob indoctrinated 
with its own self-importance and 
hypnotized by the slogans of its sec- 
ular-religious credo. The mob _ is 
called upon to bear witness, with no 
challenge to the credibility of the 
witness if only his testimony serves 
the end previously ordained. Such a 
trial was accorded to Mikhailovitch 
in Yugoslavia. 

In his book, No Secret Js Safe, 
Father Mark Tennien of the Mary- 
knoll Mission to China, vividly de- 
scribes a “people’s tribunal,” held in 
the chapel of his own mission church, 
as he witnessed it from the window 
of the convent room where he was 
being held under house arrest. The 
trial—of landowners—followed 
eral days of organized celebrations 


sev- 


and indoctrination meetings called 
together with kettledrum and cym- 
bals, preceded by popular swing 
dances, choral singing and pepped 
up by cheerleaders. Then everybody 
was called upon to declare his land- 
holdings, and each to testify whether 
his neighbor was lying. At the end 
everyone was classified according to 
wealth and four wealthy landlords 
were taken off to jail to be brought 
back later for “the judgment of the 
people”. To ready the popular 
judges—the poor farmers or the land- 
less—trial rehearsals were held, and 
all the wrongs and injustices anyone 
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could recall or invent were dug up. 
The Communist Land Reform Di- 
rector who conducted this trial would 
repeat an accusation and ask the 
mob, “Is that right? Is that just? 
What should be the punishment?” 
And the mob would chant its mass 
reply, working itself up into an hys 
terical frenzy of hatred. 

After this rehearsal the court con 
vened in the chapel, the crowd sing- 
ing Communist songs while waiting 
for the prisoners to appear. As they 
came in sight the crowd went out 
with drums and cymbals to meet the 
accused, who had had cone-shaped 
dunce caps placed on their heads. 
They were escorted into court amidst 
shouts and jeers. The session started 
with long speeches on democracy, 
and the sacredness of the will and 
judgment of the people, and then the 
accusers arose in the courtroom to 
hurl their charges, yelling 
screaming like alley cats. Finally, 


and 


in each case, the Commissar put the 
question and received the mass an- 
swer: 

“Should he be punished?" 

“Yes” 

“Should he be whipped?” 

“Yes.” 

Then the accusers were provided 
with paddles to take turns pom- 
melling the victims until bloody and 
bruised they were returned to jail. 

Father 
munity 


Tennien knew the com- 
intimately. Among them 
were individuals who knew the fal- 
sity of many charges, but did not dare 
to say a word in defense of the ac- 
cused lest they become themselves 
the victims of the mob. The trial 
ended next day with the execution 
of the four landlords. The execution 
was like a picnic, with music, pa- 
rades, and dancing, followed by the 
joyful and organized looting of the 
victims’ homes. 

This is what is now called “pro 
gressive’ justice. 

It has taken centuries of evolu- 
tion to take the conduct of justice 
out of the hands of the multitude; 
away from the mob and the market 
place, where rumor, hearsay, passion, 
prejudice, malice and mass emotion 


so easily hold sway; to take justice 


out of the hands of those who, for 
such reasons, “know not what they 
do”, and to take it into the quiet 
chambers, surround it with rules and 
restrictions, conduct it with dignity 
and decorum and establish the con- 
ditions and atmosphere to make it 
possible, at least, that those who sit 
in judgment do know what they do 
Only thus can the law be the guard 
ian and protector of man’s liberty 
within it. 

The Judiciary Is the Great Safeguard 
of Life, Liberty and Property 

To the layman the manifold in- 
tricacies of the law, its peculiar pe- 
dantic language, its references to 
precedent, its minutiae of interpreta 
tion, its seemingly archaic ritual, are 
often irritating. The ‘“‘people’s jus- 
tice” is naturally rough and ready. 
Yet it cannot be too often empha 
sized that the judiciary, which alone 
in a democratic political system aims 
at impartiality, judges by the text, 
controls the admission or rejection 
of evidence and provides in serious 
cases for checks and counterchecks 
in the form of appeals, is the greatest 
single safeguard of the life, liberty 
and legitimate property of the indi- 
vidual citizen or the minority group 
against the tyranny of an overween 
ing majority, into which democracy 
can so easily degenerate. One might 
say that the judiciary exists to pro 
tect democracy against its own ex 
cesses. I would like to emphasize 
this. 

Among the Canons of Professional 
Ethics adopted by the American Bar 
\ssociation are the duty of the law- 
yer always to maintain toward the 
court a respectful attitude, not for 
the sake of the temporary incumbent 
of the judicial office but for the main- 
tenance of its supreme importance: 
the duty of the lawyer to strive at all 
times to uphold the honor and dig- 
nity of the court; the duty of the law- 
yer to refrain from rendering any 
service or advice to his client involv- 
ing disloyalty to the law or dis- 
respect to the judicial office. 

For without dignity, decorum and 
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1@ appeal to fact and reason, there 
in be no just judgment. 

But of late years there has entered 
ito our courtrooms, and outside 
them as well, much of the tempe: 
nd spirit of the people’s tribunal, 


especially in cases involving crimes 


against the state. The culprits—whom 


Rebecca West called whirling der- 
vishes—are in and out of the court- 
room, and their object is to make it 
impossible for the court to function 
in a judicial atmosphere. Beyond 
this, the conduct of cases in the press 
ind in assembly halls by those who 
are sympathizers or adversaries of 
the accused is notoriously on the in 
crease. 

Uhere is no space here to deal with 
the development of congressional 


investigating committees, which, 
though they are not courts of law 
and are without power to punish 
anyone except for contempt of Con 
gress, have, during the past twenty 
vears, developed into trials before 
public opinion with many of the 
elements of the people’s tribunal. 
Chis subject, which is seldom dis 
passionately discussed, is worthy ol 
treatment by itself. Here I will con 
fine myself to the deterioration in 
actual courtrooms. 

In the sedition trials of January, 
1944, the public was already so in 
volved in controversy over the case 
before it came to trial that out of 
more than eighty prospective jurors 
only four were able to state that they 
had not read or heard any matter re 
lating to the case, and forty-five said 
they already had fixed opinions. 

It is my own opinion, and was at 
the time, though I did not publicly 
express it, that the Government's 
case, an attempt to prove that uncon 
nected persons of disparate opinions, 
were engaged in a conspiracy to 
suborn the Armed Forces, would 
ever stand up in court. But we shall 
ever know whether it would o1 
vouldn’t because the court was re 
luced to a three-ring circus, every 
iour of it producing fantastic dis 
wders. After eight months it was 
ialted by the death of a judge from 
. heart attack and a declaration of 


nistrial. It was never reopened. Of 


the Government's 4000 exhibits only 
1100 were admitted; of over 100 wit- 
nesses only thirty-nine were heard; 
seven defense attorneys had been 
fined; one defendant had died; one 
attorney had been discharged and 
another had run away. 

The Supreme Court of New Jersey 
in the September terms of 1950-1951 
disbarred Abraham J. Isserman, the 
attorney for the eleven Communists 
tried before Judge Harold Medina in 
New York. Disciplinary action against 
Isserman had previously been taken 
by the Ethics Committee of the Essex 
County (New Jersey) Bar Associa- 


tion of which he was a member. 
Judge Medina, during the trial, had 
sentenced him and his associate coun- 
sel for contempt and the sentence 
was upheld by the Court of Appeals, 
whose Chief Judge Augustus Hand 
concurred in Judge Medina’s finding 
that the two attorneys: 

‘... joined in a wilful, deliberate, 
and concerted effort to delay and ob- 
struct the trial. . . for the purpose ol 
causing such disorder and confusion 
as would prevent a verdict by a jury 
on the issues raised by the indict- 
ment; and for the purpose of bring 
ing the court and judicial system 
into general discredit and disrepute 
by endeavoring to divert the atten 
tion of court and jury from the seri 
ous charge against their clients.”—an 
opinion upheld by Judge Jerome 
Frank and by Mr. Justice Jackson, 
speaking for a majority of the Su- 
preme Court, who described the 
conduct of the defense attorneys in 
these words: 

“The nature ol their deportment 
was not such as merely to offend 
personal sensitivities of the Judge, 
but it. . . prejudiced the expeditious, 
orderly, and dispassionate conduct of 
the trial.” 


Communists Seek To Turn 

Courtroom into Brawling Arena 

Io turn a courtroom into a brawling 
arena is a tactic employed over ancl 
over again by attorneys for Com 
munists accused of illegal activities. 


In the deportation proceedings initi- 


ated against Harry Bridges in May, 
1950, before the United States Court 


The People's Tribunal 





Dorothy Thompson, one of the fore- 
most journalists of our day, graduated 


from Syracuse University. After several 


years as a social worker, she went 
abroad, where a chance interview with 
the Irish patriot, Terence McSweeney, 
just before the latter's death, launched 
her on her career as foreign correspond- 
ent. As author, columnist and lecturer, 
she has traveled throughout Europe and 
the Near East and always has been 
unflagging in her championship of free- 
dom for all peoples and her denunciation 


of totalitarian ideologies 





ol Appeals, the behavior of Bridges’ 
attorney was scandalous. Belore a 
single government witness had been 
called, he opened with a tirade to 
indict them all unheard, and in the 
most vituperative language, repeat- 
edly ignoring the judge’s sharp ad- 
monitions, and obviously with the 
object of prejudicing and inflaming 
the jury, and these attacks were re- 
ported by some of the press. 

During the trials of Judith Coplon 
both the prosecuting and defense at 
torneys behaved offensively toward 
each other, the latter especially in 
dulging in irrelevant personalities, 
wisecracks, and horseplay, screaming, 
not infrequently at the top of his 
that Judge Albert L. 


the Washington court, 


lungs, so 
Reeves, of 
who truly displayed the patience of 
Job, had to chide the “gentlemen” 
time and again for their unseemly 
behavior and what he correctly de- 
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The People’s Tribunal 


scribed as “this childish trial of a 
lawsuit”. It reached the point of near 
physical assault, and during it the 
defense attorney was twice fined for 
contempt. 

There was no federal law prohibit- 
ing the picketing of courts until it 
was forbidden by the Internal Secu- 
rity Act of September, 1950—largely 
through the efforts of the American 
Bar Association. The reason no pre- 
vious law existed was that there was 
no previous practice of thus, by pub- 
lic demonstrations, interfering with, 
obstructing, or impeding the ad- 
ministration of justice. Actually, 
picketing has been employed solely 
in connection with proceedings in- 
volving alleged Communists. But in 
such cases in New York and Los 
Angeles, large assembled 
around the courts, parading and 
carrying picket signs, handing out 
literature, and even surging en masse 
into the courtroom and corridors, 
impeding the passage of persons with 


crowds 


legitimate business in the court and 
the building. In Los Angeles pick- 
ets surrounded the residence of the 
Judge, all with a view to detracting 
from the dignity and authority of 
the court. Here you see a transference 
of the behavior in China described 
by Father Tennien. 

These are recognizably the tactics 
of the people’s tribunal. The object 
is to make a mockery of judge, jury, 
and courtroom proceedings, to stage 
demonstrations and prolong cases for 


purposes of extended publicity; to 
confuse every issue; and, if possible, 
stall the case in a mistrial. For al- 
though Communists in non-Com- 
munist countries are loudest in pro- 
testing their legal and constitutional 
rights, they have no more respect for 
the Constitution and legal system 
that protects those rights than they 
have for the political system that 
permits them representation. Their 
object is to undermine and destroy 
both. And the surest way to under- 
mine the authority of the law is to 
strip it of its decorum, and turn a 
solemn deliberative process into a 
degrading public spectacle. 

Now, civilization is nothing but 
the creation and maintenance of 
standards. All else is barbarism. And 
of all standards the most vital are 
those associated with the law, which 
is, itself, only the codification of 
standards. The laws must be just and 
equitable, and where they are not 
it is within the competence of a 
vigilant people, whose representa- 
tives make them, to change them. 
But it is not within the competence 
of the people to take the law as it 
exists into their hands. That is lynch 
justice, whether its object is to pun- 
ish or to liberate a prisoner. It is 
the worst excess of democracy and 
the surest path to end it. 

It is therefore on behalf of orderly 
justice that American sentiment 
must be mobilized—not on behalf of 
particular persons or groups. Re- 


sponsible American lawyers, who 
vastly outnumber the few who ap- 
parently hold law in contempt, know 
this. They have also rejected in large 
majority the opinion held by some 
lawyers that it is the function of the 
judge to remake unprogressive laws 
through judicial decisions. This, in 
my opinion, is a judicial usurpation 
of the legislative function which can 
only promote social, political and 
legal chaos. 

Many laws do not appear wholly 
just or perfectly framed to all people. 
George Eliot said, “Justice is never 
without us as a fact, but within us as 
a deep yearning.” There are many 
laws on American statute books that, 
in my opinion, should be revised or 
eliminated. But the yearning for 
justice cannot be satisfied by seeking 
to suborn a law in the process of a 
trial and in the heat engendered by 
partisans. 

Responsible attorneys need the 
understanding and support of the 
American people in maintaining 
standards. The issue is not trivial. 
It goes to the root of our personal 
and national liberty and security. To 
“establish Justice” is, we should re- 
member, one of the first purposes 
named in the Constitution, our an- 
cestors—and with good reason—put- 
ting it prior to providing for the 
common defense and promoting the 
general welfare. For when it falls 
into disrepute neither defense, wel- 
fare, nor liberty can long be sus- 
tained. 


State Delegates Nominate New Officers 


Meeting on March 9 in Atlanta, Georgia, during the Midyear Meeting of 
the House of Delegates, the State Delegates nominated the following 
officers and members of the Board of Governors for the year 1954-1955: 
President—Loyd Wright, Los Angeles, California 
Chairman of the House of Delegates—John D. Randall, 
Cedar Rapids, Iowa 
Secretary—Joseph D. Stecher, Toledo, Ohio 


Treasurer—Harold H. Bredell, Indianapolis, Indiana 


Members of the Board of Governors: 
First Circuit—Elwood H. Hettrick, Boston, Massachusetts 
Second Circuit—Osmer C., Fitts, Brattleboro, Vermont 

Sixth Circuit—Blakey Helm, Louisville, Kentucky 
Tenth Circuit—Thomas M. Burgess, Colorado Springs, Colorado 
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Laymen and the Law: 


The Republic Comes First 


by Charles Francis Coe + of the Florida Bar (Palm Beach) 


® In a government whose ultimate power rests with the people, every institution 


belongs to the whole body of citizenry. And this is true of courts and other in- 


strumentalities of the law. Addressing the Section of Judicial Administration during 


the Boston meeting of the Association last summer, Mr. Coe took the occasion to 


remind the profession that they are the servants of laymen who must share in the 


responsibility of maintaining liberty 





® Perhaps a decade ago, there 
emerged from a combination of ex- 
perience and foresight realization 
that judges earnestly welcome assist- 
ance when considering changes in 
court procedures. Lawyers, as officers 
of the court, were invited to express 
opinions, to aid and assist in better- 
menis. 

Now, we witness an even greater 
movement to fortify justice and 
speed its processes. Judges and law- 
yers join to invite laymen to attend 
conferences, to observe, appraise and 
recommend. Laymen of great dis- 
tinction are responding. 

Thus the institutions best equip- 
ped to formulate and administer the 
public policy find their way closer 
to the public. By so doing, they bring 
he public closer to them. 

Every institution of a republic 
must be an implement of the citizen 
ry. That pre-eminently includes our 
ourts. The developments of the last 
lecade accordingly loom large as pos 
tive factors in future progress. 

I am one of those who seem to have 
that an 


»bserved essential element 


0 any practice is a client, a succes- 


sion of clients. Maybe that is why I 
love the laity. 

The line of clients does not length- 
en by reason of ill-advised litigation 
nor does it grow merely because the 
door announces that the man behind 
it is a lawyer. 

My further repeated observation 
is that the losing litigant gathers 
conviction that his lawyer was inade- 
quate, that the court failed to under- 
stand the merits, or worse, and that 
justice was obscured and frustrated 
in his case. 

Oddly, I have not observed a los- 
ing litigant who proclaims the wis- 
dom and valor of the court in which 
he lost. 

It would appear, therefore, that 
the simple solution to most of our 
problems lies in trying only cases in 
which both sides win. 

So long as human beings are hu 
man, it seems apparent that unive1 
sal faith and trust in public institu 
tions is, and will remain, unattain 
able. That places the infirmity in the 
individual judgment, not in the in- 
stitution. Therein lies not alone our 
solace but our unflagging inspiration. 


Any 
plished by a surrender of individual 


ordered society is accom- 
freedoms to the establishment of a 
workable public policy. That meas- 
ures the line between liberty and li- 
cense. That promotes justice and pro- 
vides its processes. Some do not wel- 
come the essential surrenders. 

In a society that vests the ultimate 
power in the governed, there are 
basic areas of policy requiring spe- 
cialized knowledge and skill. The 
lawyer should be possessed of that 
knowledge and trained to that skill. 
So possessed and so trained, he in- 
herits the duty to apply his equip- 
ment to the preservation of a sound 
public policy. His functions in these 
areas seem to me markedly different 
from those in private practice. But 
they are not a whit less important. 

It follows that the profession may 
err grievously when it carries into 
broad matters of public policy the 
restraint it necessarily applies in 
private litigation. Such a policy not 
only places the light of the lawyer 
under a bushel, it conceals from the 
public the efficacy and values of the 
legal profession. 

Further, our courts have repeat- 
edly held that the prime duty of the 
lawyer is to his country, that duty 
being greater than any he owes his 
client. The republic comes first. It 
must. 

Each session of each legislature 
can, and usually does, change the 
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laws under which large segments of 
our people must live. Safely to pro- 
vide and preserve this self-govern- 
ment, we must keep constantly avail- 
able the specialized knowledge of the 
lawyer and the proper functioning 
of the courts. To do less is to be 
remiss in a solemn duty. 

We must remember the myriad 
legislative authorities spread over the 
land. These consist largely of laymen. 

It is palpable that good law un- 
available to the poor man reflects 
not upon the good law but upon 
those administering that good law. 
If the poor man is to have faith, he 
must have that good law at his dis- 
posal. Only the lawyer can see that 
he gets that law. We must find ways 
and means to do that. These ways 
and means should be provided by 
the profession rather than by its in- 
dividual members. 

It seems crystal clear that faith in 
our courts must be sustained by our 
courts. The dignity is not in the 
robe alone; it is that which the robe 
represents, that to which the courts 
give prompt and fitting response. 

I make bold to suggest that the 
clearest challenge to the lawyer de- 
pends upon ethnological facts. The 
dictionary informs me that ethnology 
is that branch of sociology ‘“‘con- 
cerned with the spacing of people 
and institutions and their resulting 
interdependency”. 

I believe that we should lend a 
more thoughtful eye and a more 
dynamic attention to ethnology. It 
might more clearly reveal the 
mighty extent to which courts, law- 
yers and laymen have wrought in- 
terdependency. 

Such an approach seems well cal- 
culated to rouse within the profes- 
sion a more wide-spread acceptance 
of institutional service, and among 
the laity, a truer and broader concept 
of the vitality and services of the 
lawyer and of the courts. All of 
this, leaves the lawyer even better 
equipped as the trustee of privileged 
matter and the servant of the proper 
ambitions and purposes of the crea- 
tive and productive layman. 

Surely the layman’s viewpoint of 
our ethnological 


situation is one 
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drawn from our inescapable envi- 
ronment. Surely, the layman is not 
only an integral, but a dominant, 
part of that environment. His true 
needs become our profound obliga- 
tions. 

It seems to me a logical presump- 
tion that the environment in which 
the lawyer must always work is one 
reflecting the times as they grow, and 
even more importantly, as they 
change—an environment essentially 
controlled by the balance of rights 
and duties which are the progres- 
sive offering and impost of citizen- 
ship. A lawyer dissident with the 
environment of law is necessarily 
discordant to the needs of the laity. 
The advancements of science are as 
rapid as they are fecund. Stare decisis 
makes possible a moulding of the 
new from the sureties of the old. 

Law does not change our society. 
Our society changes law. The princi- 
pal segment of our society is the 
laity. 

We are now in the atomic age. We 
hold in our hands the power of de- 
stroying not alone armies or nations 
but whole peoples, even civilization 
itself. 

It is the opportunity and duty of 
the lawyer to reconcile his labors to 
lightning change so as to provide 
and activate the administration of 
governmental and contractual rela- 
tionships within the four corners of 
our Constitution. These are the very 
foundation of the pyramid of ordered 
and free living among men. If we 
are destroyed, it will more likely be 
by government than by contractual 
or social relationships. History proves 
that. Enduring freedom is the crite- 
rion of public policy for us all. The 
lawyer and the courts must aid in 
determining and establishing public 
policy. 

The lawyer's response to this awe- 
some challenge can never be rounded 
or adequate in the absence of public 
trust, engendered by public under- 
standing, fortified by public service. 

The nomenclature of the law is 
largely a foreign language to the lay- 
man. Charges by the court, learned 
and comprehensive as they may be, 
necessarily involve the use of terms 


not familiar to the lay mind of the 


juror. Requests for jury charges can- 
not be ignored. These are quite 
properly drawn from case law, vouch 
safed in phraseology of the courts. 
Yet, I am informed, even this dif 
ficult area is 
thoughtful jurists with a view to sim 
plifying and clarifying. I am told 
that a canvass of jurors on various 


being invaded by 


charges already given has led to a 
tentative composite form of charge, 
designed for easier comprehension 
by the jurors. 

The preparation of such a charge 
presents obvious difficulties but these 
may not prove insurmountable. The 
reassuring knowledge that our courts 
will retain the comprehensive nature 
of charges, while rephrasing thei: 
meaning, provides requisite insur 
ance of justice. 

It is no personal feeling in the 
trial judge which prompts technical 
charges. It is his good conscience in 
seeking to avoid retrial, with its at- 
tendant expense and delay. Trial 
judges will welcome simplification 
not in conflict with basic necessity. 
In the appellate courts, judges have 
manifested approval of such simplifi- 
cation. 

Rome was not built in a day, but 
Rome was built. Our 
change as our society changes. 

In marked 


courts will 


degree the 
judges the law by lawyers; justice by 
the final decisions of courts. It is 
the lamentable truth that his aware- 
ness of the law and the courts is 
depressingly limited to what, of both, 
an editor considers “news”. 

Mass 
periodicals and radio is predicated 
more upon emotional reaction than 


layman 


circulation of newspapers, 


rational analysis. Editors can romp 
rapidly into bankruptcy trying to 
change that. Bankrupt editors will 
bankrupt freedom of speech. 

More readers are interested in who 
shot Lizzie Doaks and why than in 
civil litigation or the importance o! 
proposed legislation, or the vesting 
of too broad powers in a govern 
mental official. These 
things we may lament, but in an 
foreseeable will no 


agency or 


future, we 


change them. The optimistic wouk 
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seem to ignore the percentage of 
citizens who do not vote. The toler- 
ant would seem to ignore those who 
do not vote but do complain. 

The television in 
proceedings before investigative bod- 


recent use of 


ies caused widespread turmoil. 
Thoughtful persons expressed grave 
concern because they saw, or thought 
they saw, departures not alone from 
sub- 


the adjective but from the 


stantive law. However, the masses 
crowded around their sets to watch 
the show. If their impression of our 
jurisprudence depends upon what 
they then saw and heard, that im- 
pression could quite understandably 
be at violent variance with the facts, 
as our judges and lawyers know those 
facts to be. 

Witnesses, conscious that they per- 
formed before millions, unaccus- 
tomed to the lights and the ponder- 
ous trappings of television produc- 
tion, perhaps not aware of their 
legal rights, questioned without the 
restraint imposed by our courts un- 
evidence, 
testified under conditions never be- 


der well-suited rules of 
fore endured in this republic. 

rhe inherent power of our courts 
is essentially a coercive power ex- 
ercised to enforce the court’s orders. 
It may at times find itself a punitive 
power in the interest of justice. Such 
power could be, but in God’s right- 
become, an 
abusive power. Where such power 


eousness must never 
abides, there must also be alertly 
resident mercy, tolerance and a re- 
silience of procedure consistent with 
the rule of reason and the constitu- 
tional rights of citizens. 

Our proper zeal to enforce our 
laws and sustain the power of our 
courts so to do must never be made a 
mere device to impose wrongful pen- 
alty under guise of “due process”. 
rhe might to hale a man into court 
must never become the right to get 
him there for 
mercenary or political. 


ulterior purposes, 


There can be no justice in bank- 


rupting a man through cost of litiga- 
tion maliciously instituted against 
him either by private or political 
agencies. Any enforcement power can 
be abused by faithless persons for a 
variety of purposes. Our courts must 
not become implements for the har- 
assment of individuals or corpora- 
tions, using mere form or even prec- 
edent as the means. 

The power to demand must not be 
deemed, ipso facto, the right to re- 
ceive even by indirection. Oppres- 
sive demands could be more injuri- 
ous than the supposed evil they seek 
to remedy. Our courts must be and 
must remain as stalwart in defense 
of the citizen and his interests as they 
are in his warranted prosecution. 

It therefore becomes evident that 
the safety of our most treasured free- 
dom abides in the ability and will- 
ingness of the learned professions and 
the informed laity to unite in com- 
effort. By 
strengths we strengthen each other. 


mon associating our 
We so enrich the postulates of ou 
times and anneal the processes ot 
liberty in the clear, hot fires of com- 
mon and understanding patriotism. 
If we cannot or will not govern our 
selves, we cannot have a republic. 

To see manifest the powers of 
co-operation between lawyers and 
laity, as we see that right here and 
now, brings to all thoughtful per- 
sons of good intent an enhanced 
sense of security, not for the current 
generation alone but for the tran- 
quility and permanence of our Amer- 
ican way of life. 

By such association we will nour- 
ish our own sense of duty and fortify 
our common institutions through 
broader public faith in their daily 
functionings. 

Surely, if the lawyer can offer im- 
passioned pleas to the juror to judge 
the facts, he can find it reasonable to 
benefit by the same judgment as to 
the courts and their processes. 

It is never easy to see our own 
faults. I never had 


much trouble 
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Charles Francis Coe is well known as 


a novelist, a motion picture producer 
and radio broadcaster, in addition to 
his work as an active member of the 
Florida Bar. For three consecutive years 
he won the Freedom Foundation medal 
for the best piece of editorial writing 
having to do with the American way 


of life. 





getting laymen to point out mine. In 
fact I’ve been busily engaged in this 
fashion on various occasions. If faults 
they be, it is well to know them. So, 
bring in the laymen. Harvest for 
jurisprudence the observations of 
wisdom and practicality which so 
constantly demonstrate their merit in 
other fields. The experience of the 
law cannot be too diversified. 

In processing a continuing and 
deepening co-operation among the 
judge, the layman and the lawyer, 
we are secure in the general knowl- 
edge that our courts are the true 
bulwark of our republic. 

Our republic is the prime fortifica- 
tion of freedom in the earth; of a 
civilization enriched by faith in God. 

Hand in hand, the court, the law- 
yer and the laity will find the firm 
ground of assured and lasting liberty 
which, I take it, is the end result we 
all cherish. 


April, 1954 * Vol. 40 295 








Progress Report: The American Bar Foundation's 


Survey of the Administration of Criminal Justice 


by Arthur H. Sherry * Executive Director 


® The destructive impact of organ- 
ized crime on the operations of gov- 
ernment and, particularly, those 
agencies of government charged with 
the responsibility of administering 
our system of criminal justice has be- 
come plainly apparent during the last 
four or five years. Public and profes- 
sional consciousness of the seriousness 
of the problem during this time was 
greatly intensified by the hearings 
and reports of a number of public in- 
vestigating bodies and commissions. 
Of these, the Senate Committee for 
the Investigation of Organized Crime 
in Interstate Commerce, more com- 
monly known as the Kefauver Com- 
mittee, achieved nation-wide promi- 
nence by its unique employment of 
television to bring thousands of cit- 
izens close to the true character of 
crime. 

None of this activity, however, was 
new. There have been crime com- 
missions, studies and surveys in op- 
eration in the United States since 
the close of World War I. Character- 
istically, these earlier efforts have 
been intermittent, relatively narrow 
in approach and badly equipped 
for any sustained study of the 
whole problem of the administration 
of criminal justice. Undoubtedly, 
like their recent counterparts, their 
work has had some lasting effects 
and has inspired some significant 
reforms, but the lack of continuity 
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in their efforts has made it difficult 
to evaluate their achievements and 
to counter public cynicism of the 
value of what they have done and 
what they can do. 

Neither the Kefauver Committee, 
the various state crime commissions 
nor other similar groups were able 
to progress much beyond disclosing 
scandals and defecis and, in effect, 
exposing the probiem. Limitations 
of time, of appropriations and of 
personnel have been a major ob- 
stacle in the way of basic research 
into the actual operations of the 
total of existing procedures for the 
apprehension of offenders, their 
prosecution and the disposition of 
those found guilty. As a result, it 
is not possible to offer any solidly 
verifiable opinion as to how well 
or how poorly our methods of meet- 
ing the challenge of crime and for 
the preservation of public order 
serve their purposes. The folly of 
concluding that they are all bad or 
even that most of them are below 
acceptable standards, because of an 
assumed prevalence of disturbing 
examples, is obvious. 

For good or ill, however, public 
opinion must be based upon what 
the headlines reflect and generally, 
as far as criminal matters go, they 
tend to reflect the worst. Inevitably, 
the result is a weakening of respect 
for the institutions which are most 


directly concerned with the admin- 
istration of justice: the police, the 
courts and the legal profession. In 
these circumstances, the challenge to 
the Bar is plain, and it calls for 
more than mere nominal response. 
It demands rather a serious and 
thoroughgoing endeavor to observe 
the actual operations of the system, 
to evaluate its strength as well as its 
weaknesses, and to overcome the in- 
ertia that may stand in the way ol 
fundamental reform. 

The American Bar Association has 
recognized this challenge and _ its 
Special Committee on the Admin- 
istration of Criminal Justice! has 
proposed a response that holds a 
great and significant promise of yield 
ing a major contribution to the de- 
velopment of a system of criminal 
justice that will command the respect 
of the people it is designed to serve. 
In the words of the first report? of 
... the time 
has come for a bold and exhaustive 


the Special Committee, 


inquiry into the way we are perform- 
ing our professional function of pro 
tecting life, liberty and property in 
the complications of modern society 
and under our free institutions”. 
To accomplish this objective, the 


1. The Committee members are Justice Robert 
H. Jackson, Chairman; Albert J. Harno; Walter P 
Armstrong, Jr.; Gordon Dean; E. N. Eisenhower 
Theodore Kiendl; and Warren Olney II! 

2. Published in the American Bar Association 
Journal, August, 1953 
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Special Committee made a_prelimi- 
nary proposal to the Association that 
a research program be undertaken 
which would have as its foundation 
the objective and systematic col- 
lection of data by qualified research 
personnel working in both state and 
federal systems. It estimated that 
this phase of the project will take 
approximately three years and that 
it will be followed by a two-year 
period to be devoted to the study, 
evaluation and classification of the 
data obtained for the purpose of 
proposing remedial measures. The 
only basic limitation suggested was 
the exclusion of inquiry into the 
field of crime causation; it recom 
mended rather that the study com- 
mence with the fact that crimes are 
committed and go forward with an 
examination of the administrative 
and legal processes which each of- 
fense sets in motion. 

Any proposal of these proportions 
requires extraordinary financial sup 
port and the preparation of detailed 
plans to carry it into effect. At a 
meeting of the Special Committee in 
Meei 
ing of the Association, it was an- 


Boston during the Annual 


nounced that an application to the 
Ford Foundation for a research grant 
had resulted in the making of a 
grant to the American Bar Founda- 
tion of $50,000 for the purpose of 
financing the planning stages of the 
project. With this initial support 
available, the Committee’s proposal 
was approved by the Association and 
the executive director was author- 
ized to submit plans for the organ 
ization of a planning staff, to prepare 
an outline of the work which this 
staff should undertake, and to sub 
mit a preliminary budget. 
Thereafter, these arrangements 
were completed and submitted to the 
Special Committee for approval at a 
meeting in Chicago held October 30, 
1953. Agreement was 
budget and organizational matters 
with only minor modifications but 
the details of the scope and the sub 
jects of research were left, for the 


reached on 


most part, to be worked out by the 
planning staff in accordance with 


a broad, general outline. This out 


line falls into four main divisions of 
research and study: 

1. The administration and opera 
tion of police agencies and officers and 
their interrelationships with each oth 
er, with prosecuting officers and with 
the courts. 

2. The administration and opera- 
tion of prosecuting attorneys’ ofhces 
and staffs and their interrelationships 
with the police, the courts, defense 
counsel, grand juries and other law 
enforcement agencies. 

3. The procedures and operations 
of the courts in criminal cases from 
the inferior courts (with some limita- 
tions to be noted hereafter) to the 
courts of appeal. 

4. Probation, sentence, parole and 
release procedures. 

It must be emphasized that the 
foregoing outline is not, at this point, 
definitive nor is it intended to pre- 
scribe the boundaries of the Special 
Committee's inquiry. It is rather 
a preliminary framework for a struc- 
ture which the Committee contem- 
plates will include every essential 
process in the administration of 
criminal justice from the reporting 
of offenses to the final disposition 
of the offender and which will em 
brace every collateral factor and in- 
fluence which bears upon the opera- 
tions of the system. Such diverse 
matters as the selection of personnel, 
bail procedures and practices, the 
public defender’s office, extradition, 
the operation of the grand jury in 
state and federal practice, the use 
of the extraordinary writs, methods 
of criminal investigation—and this 
names a mere handful—are to be em 
braced within the final plan for the 
project. Understood in this light, 
it is a task of more than ample 
Com- 


“bold 


proportions to satisfy the 
mittee’s recommendation fo1 
and exhaustive inquiry”. 

At the Chicago meeting, the Com- 
mittee expressed the opinion that 
the principal emphasis should be 
placed on offenses of the grade of 
felony, excluding particularly the 
problems involved in the handling 
of misdemeanor traffic offenses in the 
inferior courts. This subject has re- 
ceived and is receiving continuing 
study as a special activity of the 
which 
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need not be duplicated. This tenta- 
tive limitation, however, must not 
be understood to mean that the or- 
ganization and operation of the in- 
ferior courts can be ignored or 
treated superficially. These courts, 
for the great majority of those who 
come into conflict with the law, are 
the only parts of the judicial system 
which they know and it is upon their 
experiences there that opinions are 
formed which are applied without 
discrimination to all of the courts. 
Furthermore, the lower courts bear 
a close relationship to police opera- 
tions, they play an important role 
in the administration of arrest and 
bail procedures, and they are im- 
portant with relation to preliminary 
proceedings in Left 
for further study too, by the plan- 


felony cases. 


ning staff, is the extent to which the 
project should be concerned with 
proceedures affecting juvenile of- 
fenders. This is a field filled with 
critical problems, many of which, 
although intimately related to the 
administration of criminal justice, go 
far beyond traditional disciplines 
and lie in fields outside of the proj- 
ect’s practical range. 

The problem of selecting geo- 
graphical areas in which research 
should be conducted imposes diffi- 
culties not easy to resolve by any 
simple formula. Ideally, a survey 
conducted in every jurisdiction in 
the country would provide the best 
possible basis for the accumulation 
of facts sought. Practical necessity, 
however, puts this beyond the range 
of possibility, nor is it necessary to go 
so far. By selecting a representative 
variety of jurisdictions according to 

take 
historical 


standards which account of 


differences in develop- 
ment, legal systems, population, eco- 
characteristics and the like, 


facts can be collected which may be 


nomic 


taken as reasonably typical of con- 
ditions throughout the country. It is 
believed, however, that the federal 
system may be treated as a single 
jurisdiction. The uniformity of law 
and of administration characteristic 
here lends itself more readily to over- 
all study than do the diversities so 
typical of the states. 
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As far as present plans have gone, 
the planning staff will make a selec- 
tion of regions which will be recom- 
mended as areas for field research. 
Within these regions the states com- 
posing them will be the basic juris- 
dictional units but within them fur- 
ther selection ultimately will have 
to be made of those local jurisdic- 
tions which can be taken as most 
typical of the state as a whole. Thus 
far the suggestions considered em- 
brace at maximum a total of approx- 
imately thirty-five states. Here, per- 
haps more than in any other aspect, 
the survey plan will require flexibil- 
ity so that it may be readily adapt- 
able for expansion or contraction as 
working experience and the practical 
exigencies of the work may require. 

In many jurisdictions, of course, 
studies have been made and are in 
progress, ranging all the way from 
municipal jurisdictions to the state 
level. A great proportion of this work 
has been conducted by highly com- 
petent individuals and organizations 
and the product of their studies can 
doubtless be adapted for inclusion 
with the data developed originally 
by the survey organization. In juris- 
dictions and areas where this can be 
done the burden of research may be 
substantially lightened and to this 
end the planning staff will shape the 
plans for the project. 

Wherever possible, the work and 
experience of the many studies and 
surveys of the past will be taken as a 
starting point. A surprising amount 
of sound and scholarly research is 
available in the reports of crime 
study commissions of other years 
which has received far less attention 
than it deserves. Basic to the actual 
preparation of plans is the study and 
analysis of this material. 

Following completion of 
which will define the scope of the 
survey, attention must be given to 
the creation of an organization com- 
petent to perform field research and 


plans 


to conduct studies of the results of 
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the survey. The size of such an or- 
ganization cannot be estimated with 
any degree of accuracy until the 
plans have been completed but, 
whatever its numbers may be, it must 
be a staff whose skill, competence 
and integrity cannot be questioned. 
Field research in the many special- 
ized areas of the administration of 
criminal justice is something that 
cannot be conducted by amateurs. 
It would be far better to narrow the 
boundaries of the project to the ca- 
pability of its staff to obtain valid 
data than to attempt to achieve re- 
sults which would be based even in 
part on material from doubtful 
sources. Many of the modern proc- 
esses of criminal law are highly tech- 
nical and many of the administrative 
practices in common usage require 
an extensive background of actual 
experience with them in order that 
they may be observed competently. 
The necessity for field research as 
an integral part of the survey is con- 
vincingly demonstrated by many of 
the older studies which were directed 
in large measure toward the analysis 
of codes, statutes, texts, reports and 
other written material. For the most 
part, while such sources are quite 
adequate to show what statutes and 
administrative procedures prescribe, 
they fail to throw any light upon 
what actually occurs in practice. 
This is strikingly so in our system 
because of the wide areas in which 
the officials who carry on the admin- 
istration of criminal justice are left 
to the exercise of discretionary pow- 
ers. “If we would know what are the 
characteristics of the statutes of crim 
inal justice or how the criminal law 
is administered by them, we must go 
beyond the administrative code and 
seek empirical knowledge. We must 
observe these institutions as they are 
and the criminal law in action.’ 
Headquarters for the planning 
staff, through the co-operation of the 
University of California, have been 
established at its School of Law on 


the campus at Berkeley, California. 


Accounting matters, fiscal control 
and personnel administration are be- 
ing handled for the American Bar 
Foundation at the business offices of 
the Association in Chicago. When 
the project becomes operational, its 
principal activities in the classifica- 
tion, evaluation and study of the data 
produced by the field research organ- 
ization will be centered in the Asso- 
ciation’s new Research Center in 
Chicago. 

Both in the work of planning and 
in the actual operation of the sur- 
vey, the members of the Special Com- 
mittee and the planning staff are 
deeply conscious of the responsibility 
imposed by their great task. It is a 
responsibility that they cannot be ex- 
pected to discharge alone, and one 
which for any measure of accomplish- 
ment will require the interest and 
support of all members of the Bar 
and of all the many organizations, 
public officers, institutions and in- 
dividuals who are concerned with 
the fair and decent administration of 
justice. Generous offers of co-opera- 
tion have come already from many 
Especially gratifying are 
the offers from the Conference 
of Chief Justices, the Conference of 
Bar Presidents and the National 
Association of County and Prosecut- 


sources. 


ing Attorneys, an organization of 
those members of the profession who 
are directly engaged in the work of 
enforcing and administering the pro- 
visions and procedures of criminal 
law. 

Standing now, at the threshold of 
this undertaking, it is too soon to be 
concerned with degrees of success 
or failure or to think in terms of lim- 
itation. Here, rather, lies opportunity 
and a prospect for achievement in 
serving the ideals to which the pro- 
fession is dedicated. 


3. Jerome Michael and Mortimer J. Adler. 
An Insttiute of Criminology and of Criminal 
Justice’, Bureau of Social Hygiene, New York, 
1932, page 61. 
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Representation by Counsel: 


A Threatened Right 






by Irving R. Kaufman - Judge of the United States District Court for the Southern District of New York 


® In an address delivered before the Annual Dinner of the Buffalo Lawyers’ Club 


last November, Judge Kaufman called attention to the problem of the “unpopular 


client''—the defendant accused of a crime that involves disloyalty to the United 


States. Members of the Bar may hesitate to defend such clients, from natural abhor- 


rence of the crime; laymen misunderstand the position of the lawyer who undertakes 


such a defense, assuming that the attorney is an advocate of his client's disloyalty 


as well as of his case. The few members of the Bar who have used tactics of harass- 


ment and vituperation in defending accused Communists have strengthened this im- 


pression. Judge Kaufman points out that it is the duty of the Bar to defend the un- 


popular client, and it is equally their duty to practice dignity and restraint in that 


defense. He discusses what he understands to be the setting of the problem, the 


implications involved in possible ways of dealing with it, and what he considers the 


most productive course for the Bar and the community to follow in reaching a mean- 


ingful solution. 





# A disquieting problem, one might 
even call it a trend, which poses a 
serious threat to the integrity of our 
system of criminal justice is the en- 
dangered right of the accused crimi- 
nal to be represented by able counsel 
in a court of law, a right endangered 
because of the increasing reluctance 
of attorneys to defend such accused 
ind a misunderstanding on the part 
of some attorneys over their obliga- 
tions and duties to the defendants. 
And to get down to bedrock immedi- 
ately, I have particular reference to 
those accused of what one might call 
crimes of a political nature, and in 
today’s American setting, this means 
principally crimes related to Com- 
nunism. 

By far the greatest resources of our 
system of criminal justice are spent 


on the prosecution and defense of 
the conventional forms of crime 
ranging from petty larceny to mur- 
der. The political crime is the ex- 
ceptional form of crime, and because 
it is bizarre in its nature it has 
thrown new kinds of demands upon 
our society to think deeply about it 
and to deal with it when it arises. I 
recognize, of course, the challenge of 
understanding its sources so that we 
can eliminate them and with them 
their unwholesome results. This im- 
portant preventive 


problem I leave for the comments of 


aspect of the 


others more competent than I. 

We have in the United States to- 
day a kind of crime which, although 
not completely unknown to us in 
form, is unique because of its content 
and setting. Many of these crimes 


are, in one fashion or another, re- 
lated intimately with a movement 
quite literally aimed at destroying 
not only the United States, but the 
entire free world. The intense global 
nature of the Communist conspiracy 
in which its American perpetrators 
are involved is a unique phenome- 
non in the history of political crime 
in the United States. The magnitude 
of the problem is great. We also 
know vividly that, as a community, 
we are incensed, shocked and sick- 
ened by the human and economic 
costs imposed upon us in fighting the 
conspiracy of which these crimes are 
a symptom 

We grow frustrated and impatient 
with the burdensome and sometimes 
tragic demands placed upon us to 
cope with the problem. We have 
been through an honorable, but 
bloody, experience in Korea and are 
passing into another vexatious phase 
of that vast problem. We have under- 
taken an immense defense program 
at tremendous cost in order to as- 
sure our continuance as a free com- 
munity in this crisis-ridden world. 
We are in a state of continuous dis- 
turbance at the unfolding, unwhole- 
some picture of penetrations which 
the conspiracy has made into our 
democracy. 

As the frustrations grow we hear 
seductive voices within ourselves, as 
well as from our fellow men, calling 
on us to take the short cut, to invoke 
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the expedient, and to strike for what 
seem to be quick and easy solutions. 
Upon analysis, such voices are the 
voices of disorder and unlawfulness. 
Deal with him, these voices say, the 
way he would have dealt with us; 
strip him of his rights, they say, as he 
would have stripped us. 


Constitutional Rights Belong 
to Everyone or No One 
I submit that the lessons of a free 
community's tradition teach other- 
wise. They instruct us that violence 
begets violence; that disorderly con- 
duct, once learned, is terribly hard to 
unlearn; that fundamental consti- 
tutional rights either belong to every- 
one or no one, and that once a group 
is deprived of those rights, particu- 
larly the right to counsel, the circle 
of the unprotected spreads with an 
acceleration ever harder to arrest 
and virtually impossible to reverse. 
The more vexing a crime, the 
more intense are our obligations as a 
civilized people and as a civilized 
profession to see to it that we do not 
chip away at the integrity of a man’s 
right to counsel when accused of such 
a crime. We have learned from a 
long tradition of sacrifice, struggle 
that 
genuinely civilized communities re- 
main that way only so long as they 


and fundamental conviction 


are willing and able to exercise those 
principles upon which their civiliza- 
tion has been built. 

We have come this far because we 
have used the essential strengths in 
our tradition out of principle and 
not out of expediency. We have had 
a free press for all publishers, not 
for Democratic publishers or Repub- 
lican publishers depending upon the 
political mood of the community at 
any given time. We have insured free- 
dom of worship not just for Catholics 
in Catholic communities or Protes- 
tants in Protestant communities, but 
for all our people irrespective of the 
religious make-up of the communi- 
ties in which they live. 

These guarantees we have insured 
because we believe in principled 
action as a nation, not in the whim 
of the moment in such fundamentals. 
The right to counsel is such a funda- 
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mental. 

For these reasons, then, I think we 
must exert ourselves, first to turn 
deaf ears to the lilting, lethal voice 
of expediency, and secondly to bend 
every effort to go beyond jungle in- 
stincts to the civilized rules which 
our tradition and our democratic 
training enjoin us to follow. Again, 
my reasons are pragmatic. In fol- 
lowing this dificult but worthwhile 
code we shall be maintaining that 
heritage which has made and kept us 
free and has given us this cherished 
way of life. Because democracy is 
learned and transmitted, in the last 
analysis, purely by example, we shall 
also be helping to perpetuate our 
tradition through our ever-observing 
youth. We have, after all, obligations 
to posterity as well as to ourselves. 

This, then, is the setting, and these 
are the divergent roads down which 
expediency or principled action will 
take us. 


What Rules of Conduct 

Should We Follow? 

Once having committed ourselves to 
guard and exercise the fundamental 
right of all criminally accused to 
counsel, what rules of conduct should 
we follow? This is peculiarly your 
problem, for it is, of course, you who 
must do the defending. It is you who 
must assume in a sometimes irate 
community the burden and responsi- 
bility of representing one accused of 
such a crime. It is you who will final- 
ly breathe life into this great con- 
stitutional right by your principled 
action. If the responsibility is avoid 
ed, or if it is assumed and then dis- 
behavior we 


confession o! 


torted by untoward 


shall 


doubt or disbelief in the essential 


have either a 
validity of our traditional methods 
of administering criminal justice. 

The essential question before us 
then is: What is the role of the de- 
fense attorney in prosecutions for 
crimes of a political nature? 

A lawyer's primary duty is to as- 
sure to his accused client every de- 
fense that the law provides. Canon 
15 of the Canons of Professional Eth- 
ics states it with great clarity and 
effect when it provides that 


. nothing be taken or be withheld 
from [the client], save by the rules of 
law, legally applied. No fear of judicial 
disfavor or public unpopularity should 
restrain him from the full discharge 
of his duty. In the judicial forum the 
client is entitled to the benefit of any 
and every remedy and defense that is 
authorized by the law of the land, and 
he may expect his lawyer to assert 
every such remedy or defense. But it 
is steadfastly to be borne in mind that 
the great trust of the lawyer is to be 
performed within and not without the 
bounds of the law. The office of at- 
torney does not permit, much less does 
it demand of him for any client, vio- 
lation of law or any manner of fraud 
or chicane. He must obey his own con- 
science and not that of his client. 
Note, if you will, the limits within 

which this duty of full advocacy op- 
erates. The place of advocacy is the 
judicial forum and not outside of it. 
The lawyer should attempt to win 
his case by convincing the judge and 
jury in the courtroom. He should not 
try his case in the newspaper—no case 
should be tried there—nor should he 
let control of the litigation slip from 
his hands into the hands of those 
whose tactics we now know are not 
designed to improve but rather to 
destroy our system of jurisprudence; 
whose primary aims and responsibili- 
ties we know to be in conflict with 
those of the ethical attorney. This 
practice has been known to happen. 

A lawyer should no more be a 
judge-baiter than a_ propagandist. 
There are recognized and respected 
avenues through which judicial cen- 
sure is available if the occasion war- 
rants. I do not consider the im- 
portant position of a defense at- 
torney as such an avenue. 

A good attorney does not defend 
an accused murderer by attempting 
to convince the jury that it is proper 
or meritorious to commit murder. So 
one defending an accused charged 
with conspiring to overthrow the 
violence 


government by force or 


should not seek to establish the 
premise that it is a good thing to 
Aside 


from the fact that this is stupid de- 


overthrow the government. 
fense strategy, it is totally in conflict 
with the lawyer's obligation as an 
officer of the court sworn to uphold 
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sur Constitution. Judge Harold Me 
lina, as court-assigned counsel, de- 
ended for treason Anthony Cramer 
luring World War II. I am sure that 
1e would have considered it absurd, 
is well as unlawful, to attempt to 
onvince the jury that treason 
igainst America was a good thing. 
Che obligation thus boils down to 
this: It is the client who is entitled to 
t full and fair defense, and not the 
crime of which he stands accused. 
No true American lawyer could be 
expected to defend the Marxist goal 
of world revolution—to advocate the 
Soviet brand of Marxism would be 
to adopt a creed which does not 
recognize beyond its own evil credo 
the existence of God, of law, of hope, 
of promise. Hence no detense of a 
defendant would be expected to in- 
clude a defense of these diabolical 
Nor 


pected or wise for the attorney to 


principles. would it be ex- 
become so enmeshed with his client 


that by his conduct the attorney 
creates the impression that he ap 
proves of the commission of the 
crime for which his client stands ac- 
cused or that he is part and parcel 
of his client’s cause. 

Canon 15 expounds this principle 
when it states: 

It is improper for a lawyer to assert 

in argument his personal belief in his 

client’s innocence or in the justice of 
his cause. 

The Canons, which I believe to be 
the most reliable chart for setting 
one’s course through this difficult sea, 
also speak clearly about another con- 
cept which goes to the heart of a 
man’s right to be represented by de- 
fense counsel. 

Canon 5 states with clarity the es 
sential concept that 

It is the right of the lawyer to under- 

take the defense of a person accused 

of crime, regardless of his personal 
opinion as to the guilt of the accused; 


otherwise innocent victims 


only of 


per Sons, 
suspicious circumstances, 
might be denied a proper defense. 


Need I add and | 
1ope always shall, presume that a 


that we do, 


nan is innocent until proved other- 
vise beyond a reasonable doubt. If 


ve abandon a man’s right to able de- 


lense counsel, we, in effect, abandon 
with it his power to keep the pre- 
sumption alive. 

But on the other hand, Canon 29 
recognizes that 

He should strive at 

hold the honor and to maintain the 


all times to up- 


dignity of the profession. . 
and Canon 31 emphasizes that 

The responsibility for advising ques 

tionable transactions, for bringing 
questionable suits, for urging question- 
able defenses, is the lawyer’s responsi- 
bility. He cannot escape it by urging 
as an excuse that he is only following 
his client’s instructions. 
His lodestar, remember, is iis con- 
science, not his client’s. 

In the last analysis the lawyer's 
duty is defined in Canon 32 with 
these words: 

No client... 

any cause, civil or political, however 


however powertul, nor 


important, is entitled to receive, nor 
should any lawyer render, any service 
or advice involving disloyalty to the 
law whose ministers we are, or dis 
respect to the judicial office, which we 
are bound to uphold . . . or deception 
or betrayal of the public. He advances 
the honor of his profession . . . when 
he renders service or gives advice tend 
ing to impress upon the client 

exact compliance with the strictest 


principles of moral law. 


This Canon ends with this ad- 
monition: 

. above all a lawyer will find his high- 
est honor in a deserved reputation for 
fidelity to private trust and to public 
duty, as an honest man and as a patri 
otic and loyal citizen. 

Che individual task of defending 
one charged with crime is always a 
great professional challenge. Judge 
Cardozo stated it so well at the dedi- 
cation of the New York County Law- 
yers Building in May, 1930, when he 
said: 

Chere is more in membership in the 


Bar than a license to sign a brief on 


intone a prosy argument. 


I can think of no greater challenge 
to a practicing attorney than the 
defense of the so-called unpopular 
that 
because the task is dificult and the 


client; but it does not follow 


challenge great all decency and re- 


straint should be abandoned and 


the Code of Ethics 


wind. If that defense be conducted 


thrown to the 


Representation by Counsel 





Irving R. Kaufman was the youngest 


member of his graduating class at Ford- 
ham University School of Law. Admitted 
to the New York Bar in 1932, he served as 
Assistant United States Attorney from 
1936 to 1940, prosecuting the McKesson & 
Robbins-Coster-Musica mail fraud case 
as well as many others. He was appointed 
to the federal Bench in 1949 at the age 
of 39. He is perhaps best known to the 
public as the judge who presided at the 
trial of Julius and Ethel Rosenberg. 





in a manner which satisfies the moral 
and ethical standards of our profes- 
sion, the attorney has not only served 
his client well, but he has also per- 
formed a service to his country, and 
is a credit to himself. If there is a 
clear understanding of the attorney's 
task, there will be no conflict be- 
tween his obligation to his client 
and his obligation to the office he 
holds. 

The answer to the problem of 
reluctant advocacy, therefore, seems 
to me to lie in this two-fold under- 
standing: first, of the essential need 
that anyone accused of any crime in 
America have available to him able 
counsel ready to defend his rights; 
and, second, an understanding of the 
proper role of the attorney in carry- 
ing out his duty to his client and to 
society. It is here that the organized 
Bar is so important, for this under- 
difficulties lie in the path of even the 
best, most ethical advocate for one 
accused of the “political” crime. But 
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Representation by Counsel 


standing can come by repeated dis- 
cussion and explanation by lawyers 
to other lawyers and to the public. 
This, it seems to me, is an especially 
appropriate task for bar associations 
throughout the United States. 
Such undertakings by bar associa- 
tions will do more than create an at- 
mosphere to the advantage of law- 
yers who accept the task of repre- 
senting politically 
fendants. It will be a further step 


unpopular de- 


toward broad public understanding 
of another axiom of our free society. 
It will help to clear away another 
tangleweed of confusion in our ef- 
forts to grasp the real strength and 
meaning of democracy as it battles 
against Communism. 

I am intimately aware that great 
is not every case in its way a tough 
one? The value of the difficulty here 


is in the important and basic service 


the attorney is giving to the cause 
of democratic fair play. An under- 
standing Bar and community can 
give this service the dignity and 
meaning which are so rightfully due 
it. 

The setting for the problem is 
disturbingly unique, the indicated 
solutions are reassuringly traditional. 
Democracy is a process of eternally 
restating fundamentals and perpetu- 
ally reliving them, and I have done 
nothing more than to engage in such 
a restatement, leaving for all of us 
the obligation as citizens and as law- 
yers to give these fundamentals life 
through usage. 

We are a nation whose greatness 
springs from faith, not fear. Con- 
viction, not fright has brought us 
brothers who stand 


this far. Your 


The F.B.I. May Be Looking for You 


# The Federal Bureau of Investigation is now accepting applications for 


before the Bar to plead the cause of 
one accused of an odious “‘political’ 
crime can do so effectively only if 
they plead from the faith that they 
are serving a great and meaningful 
principle of our society, and _ the 
pleading is ethically performed. Re 
member the inextricably 
interwoven. The true advocate is 


two are 


mindful of his obligation to the 
courts and to America when his de- 
fense is conducted on the highest 
ethical plane, and he is conscious of 
his constitutional teaching when he 
undertakes the defense of one ac- 
cused of any crime to be conducted 
on this plane. This is his duty—this 
is his obligation and nothing—no, 
nothing—requires his abandoning 
the ethics of his profession and _ his 
steadfast adherence to his country’s 
principles. 


the position of Special Agent from qualified candidates who possess law 


degrees from resident schools or from accounting school graduates with 


three years of practical accounting or auditing experience. 


Applicants Must: (1) Be male citizens of the United States; (2) Be at least 


five feet seven inches in height without shoes; 


(3) Have reached their 


twenty-fifth but not their forty-first birthday; (4) Possess vision of not less 
than 20/40 and 20/50 (Snellen) corrected to 20/20; 
hearing and color vision and be able to pass a rigid physical examination. 
They must be capable of strenuous physical exertion and have no physical 


(5) Possess normal 


defects which would interfere with their use of firearms or participation in 


raids, dangerous assignments or defensive tactics; (6) Be willing to serve 
in any part of the United States or territorial possession; (7) Be qualified in 


the operation of passenger vehicles. 


Entrance Salary: $5500 per annum. 


How to Apply: Applicants will be interviewed and must pass a written 
examination. Appointments are subject to a complete character and fitness 
investigation. For application forms and further information, contact the 
nearest field office of the Federal Bureau of Investigation. 
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A Reply to Mr. 


*" Mr. Hawkins’ article inquiring 
“What's So Wrong About Surprise,” 
appearing at page 1075 of the Decem- 
ber issue of the JOURNAL, is notable 
not only for its vigorous presentation 
of the author’s views, but because the 
credit line (since corrected), which 
identified the address with the pro- 
gram of the Section of Judicial Ad- 
ministration, resulted in effective 
termination of the postholiday let- 
down indulged in by those concerned 
with the program of the Section. 
Actually, the Hawkins address was 
originally delivered in response to 
an address by Judge Alexander 
Holtzofft of the United States District 
Court for the District of Columbia, a 
member of the Council of the Section 
of Judicial Administration. The 
Judge’s article will be published in 
a forthcoming issue of the Vanderbilt 
Law Review under the title “The 
Elimination of Surprise in Federal 
Practice’’. 

In 1938, the House of Delegates of 
the American Bar Association adopt- 
ed recommendations made by the 
Section of Judicial Administration 
after long study. The carrying out of 
these recommendations is the special 
charge of the Section and a major 
focus of its program, administered 
through a committee in each of the 
forty-eight states working towards 
these minimum standards of judi- 
cial administration as thus adopted 
and approved. 

The 


on and embodied in the book, Mini- 


recommendations are based 
mum Standards of Judicial Adminis- 
tration, a report of an exhaustive 
study edited by Chief Justice Arthur 
I. Vanderbilt, of New Jersey, and 
published by the New York Univer- 
sity Law Center in 1949 for the Na- 


Sweet Are the Uses of Discovery: 


Hawkins 


tional Conference of Judicial Coun- 
cils. 

Vanderbilt 
book, the recommendation is made 


At page 234 of the 


That the provision of the new federal 
rules 26 and 37 relating to discovery 
should be adopted in all of the states. 


Mr. Justice Vanderbilt comments, at 
the same page: 


Ihe principal means for securing 
the prompt disposition of controvet 
sies on their merits, provided by the 
federal rules, are to be found in the 
provision for liberal pretrial discov- 
ery of testimony and pretrial inspec 
tion of documentary evidence. . . . As 
has been said, the subject needs “no 
further exposition in support of the 
rules”, since the right to discovery goes 
to the essence of a trial as a search for 
iruth as contrasted with the now out- 
moded view of the trial as a “mere 
sporting contest” (citing Committee 
on Improvements on the Law of Evi- 
dence, Appendix A at 575, and Root, 
“Public Service by the Bar”, 41 A.B.A. 
Rep. 335, 364 (1916), see Foreword, 
ALI, Model Code of Evidence (1942). 


The workbook of the Section, a 
brief distillation of the recommen 
dations and official objectives, is a 
ninety-nine page pamphlet, The Jm- 
provement of the Administration of 
Justice (3d ed., 1952), 
be sent free to any 
Director of State Committees, 420 
Hall, Arbor, Mich 


which will 
reader by the 
Hutchins Ann 
igan. 

We quote from page 15 of the 
workbook, part of a section captioned 
“What Should Be Done”: 


effective discovery 


liberal 


Adequate and 
procedures and a summary 
judgment rule should be streamlined 
and simplified . [quoting the late 
Professor Silas A. Harris] . . . The 
sporting theory of justice “has so per- 
vaded litigation 
stage and at the fact-finding stage that 


at the issue-forming 














































issues are confused, concealed and be- 
clouded, and trials of issues of fact, 
especially before juries, are permeated 
with elements of drama, surprise and 
camouflage, so that litigation has been 
universally condemned by the public, 
and many agencies and devices have 
been sought as substitutes. 

“A new procedure must be directed 
to eliminating these abuses. This is not 
only the job of a procedural mechanic 
but it is also the job of a spiritual 
[The Rule-Making Power, 
Jud. Admin. Monographs, Series A.., 
No. 1, pages 17-18; 2 Federal Rules 
Decisions 67, 76-77.] 


crusader”. 


Related is the matter of pretrial 
conferences, held prior to the trial 
of a pending case and attended by 
counsel and sometimes by litigants, 
“for the purpose of simplifying is- 
sues, to obtain admissions and stipu- 
lations in order to avoid unneces- 
sary proof, to discuss limitation of 
the number of expert witnesses and 
to explore the possibility of com- 
promise, adjustment or settlement”. 
The recommendation adopted by the 

1938 
forth at pages 51-52 of the workbook, 


House of Delegates in is set 
from which the quotation is taken. 

There is a good deal of recent 
literature relevant to the extent of 
use, the techniques, and the implica- 
tions of discovery and pretrial. The 
basic references, aside from the Van- 
derbilt study, are perhaps Ragland, 
Discovery Before Trial, published by 
the University of Michigan Legal 
Series in 1942, and Nims, Pretrial, 
published as one of the Judicial Ad- 
ministration Series for the Section 
in 1950. See also Report of the Pre- 
trial Committee (1952) a published 
Section pamphlet. 

Other 
available on request from the Direc- 


material and citations are 


tor of State Committees. 
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Discovery: The New Michigan Rule 


Owing to the interest displayed 
by those concerned with judicial ad- 
ministration who have read_ the 
Hawkins article, the JOURNAL gra- 
ciously offered space, and members of 
the Council were asked if they de- 
sired to comment. 

Judge Ira W. Jayne, member of 
the Council and the Section’s last 


chairman, responded with the article 


appearing immediately hereinatter. 
Presiding Judge of the Circuit Court 
of Wayne County, Michigan, he has 
been described by Professor Edson 
R. Sunderland as the “father of the 
pretrial conference as an American 


‘ 


procedural device”. As chairman of 
the Section’s Metropolitan Trial 
Court Committee, he initiated the 
series of metropolitan court surveys 
now being sponsored by the Section. 


Discovery: The New Michigan Rule 


® The repeated imposition of debat- 
ing Rule 34 of the Federal Rules of 
Civil Procedure, providing for a 
discovery and production, persuades 
me to call to the attention of the 
profession the experience of the 
Wayne Circuit Court of Michigan, 
located in Detroit, with a rule regu- 
lating the subject matter. 

Michigan for years had worked 
under an archaic rule providing for 
discovery and deposition, which, un- 
der the old philosophy of conside1 
ing the trial of a case a sort of intel 
lectual game, has been so narrowly 
construed as to make it unusable. 

Pretrial practice in this circuit is 
thoroughly established; in fact, it 
originated here and is used in every 
case both law and chancery, with the 
full co-operation of the Bench and 
Bar. 

Informal and voluntary use of dis- 
covery at the pretrial hearing grew 
into common practice. The lawyers 
and judges became convinced, how- 
ever, that in the interest of fairness 
and uniformity it should be covered 
by rule. 

After a series of conferences and 
study by a committee of judges and 
a committee of lawyers representing 
so-called claimants’ attorneys and 
defendants’ attorneys, all agreed on 
a proposed rule. After a hearing be- 
fore the Supreme Court, which in 
Michigan has the rule-making power, 
the following rule was adopted on 
June 27, 1952, as Section 6 of Court 
Rule 35, which is the rule regulating 
pretrial: 

In any civil action the court or the 
judge or judges of any Judicial Cir- 
cuit having a pre-trial calendar may at 
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any time permit any party by order 
of the court to compel the production, 
examination or inspection of any 
books, documents or other tangible 
things and to take the testimony of 
any person, including a party, by 
deposition upon oral examination or 
written interrogatories for the purpose 
of discovery or for use as evidence in 

the action or for both purposes, . . . 

The order of the court . . . unless 
for good cause otherwise shown, shall 
permit the examination of the depo 
nent regarding any matter, not privi 
leged and admissible under the rules 
of evidence governing trials, which is 
relevant to the subject matter in 
volved in the pending action. 

Examination and cross-examination 
of deponents may at the request of 
either party proceed at any pre-trial 
hearings and rulings on the admissi- 
bility of testimony shall be made on 
request of either party in the same 
manner as permitted at the trial of 

the cause... . 

In the interest of saving space and 
confusion, we have eliminated the 
parts of the rule that seem to have no 
bearing on the nub of the matter, 
which is whether or not a lawye1 
should be permitted to “go fishing”, 
“take advantage of” opposing law- 
yers’ industry, or on the other hand 


be permitted to “ambush” his oppo- 
nent at the trial. 

A study of the wording discloses 
that the difference between this rule 
and Rule 34 of the Federal Rules is 
that proceedings under it are a part 
of the pretrial hearing under the 
direct control and responsibility ol 
the judge who may be called upon to 
rule upon any question of admissibil 
ity of testimony before answer, and it 
is his duty to limit the same to testi 
mony “admissible under the rules 


The recent experience in his court 
with a new rule for discovery is par- 
ticularly interesting in terms of real- 
istic acceptance of the very real 
problems of the conscientious trial 
lawyer as ably presented by Mr. 
Hawkins. 

MAXINE VIRTUI 
Director of State Committees 


{nn Arbor, Michigan 


of evidence governing trials”. 

The use of this rule is offered to 
both litigants upon a call immedi- 
ately after the case comes at issue. 
Its use is requested by one or both 
counsel in an estimated 95 per cent 
of the cases. The administration of its 
use by the court takes less than two 
hours a day of one judge. 

It is too early to give any statistical 
report of its value in the early dis- 
position and settlement of cases, but 
it is the considered opinion of the 
judges and lawyers using it that it is 
considerable. 

In Tomlinson vy. Tomlinson, 338 
Mich. 274, a case just reported in the 
advance sheets, a unanimous court 
speaking through Mr. Justice Bush- 
nell of the Michigan Supreme Court 
upholds the constitutionality of the 
Michigan court rule providing for 
pretrial and discovery. The case 
arose when a trial judge entered an 
order directing pretrial discovery as 
to defendant husband's assets, lia- 
bilities and financial standing in the 
course of divorce litigation but prior 
to the decretal hearing. 

The order was limited to the finan- 
cial standing of the husband and in- 
cluded provision for either party to 
apply to the trial court “for rulings 
in event of dispute over testimony”. 
The question arose out of the addi- 
tion of Court Rule No. 35, particu- 
larly $6 thereof (dealing with dis- 
covery) which section became effec 
tive June 27, 1952. 

At page 276, the court says: 

It cannot be disputed that this 
court has inherent as well as constitu- 


tional rule-making power in the dis 
(Continued on page 334) 
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The Law Student and Professional Standards: 


The Problem of Teaching Legal Ethics 


by Philbrick McCoy + Judge of the Superior Court of California (Los Angeles) 


® In submitting this article to the Journal, Judge McCoy said, 


There is no doubt in 


my mind but that the course on the legal profession, which deals in part at least 


with professional standards, and what we call legal ethics, is a ‘must’ for every law 


school. It is primarily a lack of knowledge of the things that we are teaching which 


brings about misconduct on the part of lawyers. We do not hold out our work as 


the only answer, but we do believe that it is a very feasible one.’ This story on 


an experiment now in its third year at the University of Southern California Law 


School is a valuable contribution to the profession. 





® As far back as 1897, the American 
Bar Association Committee on Legal 
Education and Admission to the Bar 
held forth on the need for some spe- 
cial training in the law schools “in 
the ethics of the law, training which 
is systematic and to be had in course, 
instead of being accidental and in- 
cidental”—and wrote an _ excellent 
brief in support of its position." 
During the nineteenth century, 
there had been a few sporadic ef- 
forts to crystallize the ethical stand- 
ards of the legal profession. In 1817 
David Hoffman, a Professor of Law 
at the University of Maryland, com- 
piled and published what are known 
as “Hoffman's Fifty Resolutions in 
Regard to Professional Deportment” 
for the assistance of the young practi- 
tioner.? In 1854 Judge George Shars- 
wood first read as an introductory 
lecture at the opening of the fifth 
session of the Law Department ol 
the University of Pennsylvania a 
portion of his famous Essay on Pro- 
fessional Ethics The awakening ol 
the organized Bar to its responsibil- 
itv may be dated from the adoption 


by the Alabama Bar Association in 
1887 of “Rules for Governing the 
Conduct of Attorneys”, which were 
later published by legislative author- 
ity in the official reports of that 
state.* Conditions throughout the 
country were greatly improved with 
the adoption of the American Bar 
Association Canons of Professional 
Ethics in 1908.5 Notwithstanding the 
obvious need for training our law 
students in the ideals and standards 
of their chosen profession, there was 
little tangible accomplishment in the 
schools during the years which fol 
lowed the adoption of the Canons. 
Costigan produced the first casebook 


1. 20 A.B.A. Rep., page 897, et seq 

2. Hoffman, A Course of Legal Study, 2d ed 
Vol. !1, pages 751-775; reprinted in Costigan, 
Cases on the Legal Profession and Its Ethics 
(2d ed. St. Paul: West Publishing Company, 1933) 
page 695 

3. The fifth edition was published in 1884 by 
T. & J.W. Johnson & Co., 
republished from the same plates in 1907 by the 
American Bar Association as Volume 32 of Reports 


of Philadelphia, and 


of the American Bar Association 

4. 118 Ala. XVil 

5. For a history of the Codes of Professional 
Ethics see Phillips and McCoy, Conduct of Judges 
and Lawyers, a Report for the Survey of the Lega! 


Hicks, 
Arant and Cheatham during the next 
twenty years.® But even with these 


in 1917, to be followed by 


tools, teaching was sporadic and the 
average student wondered why he 
should take a course in “legal ethics”, 
except for an easy credit, in view 
of the known conduct of many prac- 
ticing lawyers in violation of the ac- 
cepted Canons. There can be little 
wonder, then, to find Chief Justice 
Stone saying in 1934 in an address 
at the University of Michigan Law 
School:7 
We may pause 
whether the professional school has 


done well to neglect so completely the 
inculcation of some knowledge of the 


well to consider 


social responsibility which rests upon 
a public profession. I do not refer to 
the teaching of professional ethics. I 
have no thought that men are made 
moral by the formulation of 
... It is not beyond 
the power of institutions which have 
so successfully mastered the art of 
penetrating all the intricacies of legal 
doctrine to impart a truer understand- 
ing of the functions of those who are 
to be its servants. 


mere 
rules of conduct. 


Profession, (Parker & Co., Los Angeles; 1952) 
Chopter I|, page 7. 

6. Costigan, Cases on Legal Ethics (1917), and 
Cases and Other Authorities on the Legal Profes 
sion and Its Ethics (1923, Am. Case Book Series, 
West Pub. Co., St. Paul); Hicks, Organization and 
Ethics of the Bench ond Bar 1932 (Lawyers Co- 
operative Publishing Company, Rochester}; Arant, 
Cases and Other Materials on the American Bar 
and ifs Ethics (1933, National Case Book Series, 
Callaghan & Co., Chicago}; Cheatham, Cases and 
Other Materials on the Legal Profession (1938, 
University Case Book Series, Foundation Press, 
Brooklyn.) 

7. Stone, The Public Influence of the Bar, 48 


Harv. Law Rev. 1, 13-14 


April, 1954 * Vol. 40 305 


















































The Experiment at 
Southern California Law School 


This is not the place to review the 
changes that have occurred since 
Chief Justice Stone expressed his 
views; that has already been done in 
a recent report for the Survey of the 
Legal Profession.’ It is enough to 
note that at long last the law schools 
themselves have recognized their “‘re- 
sponsibility to their students and to 
the profession to provide adequate 
training in professional responsibil- 
ity”, and are seeking new and more 
effective methods for meeting this re- 
sponsibility.2 We believe that the 
program now in its third year at 
the Law School of the University of 
Southern California is a substantial 
contribution toward the attainment 
of the desired end. 
Fundamentally, the course at 
Southern California is designed to 
teach the students a true understand- 
ing of the functions of lawyers and 
the rules of the road. It is not a 
course in “legal ethics’. Some years 
ago, in the congenial atmosphere of 
the Seattle meeting of the American 
Shelden Elliott, 
then Dean at Southern California,’ 


Bar Association, 


initiated the conversations with the 
writer which resulted in the estab- 
lishment of the present program. We 
were convinced at the outset that it 
is hopeless to try to teach “legal 
ethics” in the moral sense, for, as 
Chief Justice Stone said, we had “no 
thought that men are made moral by 
the mere formulation of rules of con- 
duct”, nor, it might be added, by a 
speaking acquaintance with such 
rules. We were also sure that it was 
equally bad practice to continue to 
teach the students, through a study 
of cases involving the discipline of 
lawyers, how far they could go in 
practice without getting caught. 
There are enough misfits at the Bar 
already who discover that limit with- 
out any help. 

As our discussions continued, it 
seemed reasonable that we might ac- 
complish our purpose by trying to 
teach the students about the legal 
profession of which they hoped to 
members. they 


become Certainly 


The Law Student and Professional Standards 


306 American Bar Association Journal 


should know something of its history, 
for in that history are to be found 
its ideals and traditions without 
which there can be no _ profession. 
Again, they must realize that ours is 
a profession and that it is not a trade 
governed by the standards of the 
market 
must be convinced that as public 


place. Furthermore, they 
servants intimately participating in 
the administration of justice, they 
are not at liberty to live by their wits; 
they must know that in the perform- 
ance of their duties as lawyers they 
will be expected to conduct them- 
selves in accordance with accepted 
standards. In short, they must under- 
stand their professional obligations 
to the courts, the public and their 
brethren at the Bar and be willing 
to discharge those obligations in 
good faith as officers of the courts. 


The ‘‘Touch of Reality"’ 


Upon his admission the young law- 
yer of today is licensed by the courts 
“to practice law”. He may forthwith 
appear as an advocate in any of the 
courts of his state or engage in any 
of the myriad activities which con- 
stitute such practice. But for all prac- 
tical purposes the newly admitted 
lawyer is going to be concerned with 
bread-and-butter problems: Where 
shall he hang out his shingle? What 
is involved in maintaining an office? 
How shall he acquire his clients? 
What are his obligations with respect 
to fees and the money and property 
of those who employ his talents? 
More problems lie ahead when he is 
confronted with the trial of his first 
case, probably in a court of limited 
jurisdiction where he is likely to be 
opposed by some older lawyer and 
required to appear before an utterly 
unknown character on the Bench. 

How can the young lawyer learn 
best how to solve these problems? 
By what standards is he to be gov- 
erned? In his final report as Dean 
of the School of Law of New York 
University in 1948, Arthur ‘T. Van- 
derbilt, about to become Chief Jus- 
tice of the Supreme Court of New 
Jersey, said: 


The modern law school has never 


been able to provide a satisfactory sub- 
stitute for certain aspects of the old 
apprenticeship at its best. Professional 
standards of conduct, for example, are 
better inculcated by example than by 
precept. The art of finding one’s way 
around the courts and public offices 
cannot be taught in the classroom. 

... An even more direct approach to 

the experience of the old apprentice 

ship is through the sponsor system, . . . 

We are confident that with the aid of 

our outstanding alumni we will be 

able to provide the touch of reality 
that is needed by many students to 
inspire them to their best efforts. 

As our discussions continued dur- 
ing the months which followed, it 
was apparent that the sponsorship 
system, at least in California, lay in 
the unforeseeable future. But the 
underlying idea was sound. Many a 
law teacher had criticized the Bar 
for not assuming its responsibility 
for maintaining the high standards 
of the profession. Many another had 
asked why they should teach “legal 
ethics” only to have their students 
find out through disillusioning ex- 
perience after their admission that 
“the Bar” did not live up to the ac- 
cepted standards. Why not, then, 
bring the Bar and the Bench as well 
to the law school for frank discussion 
of the problems of the lawyer, both 
young and old, and of the Judge? 

About this time we were joined by 
Robert Kingsley, then Vice Dean ol 
the Law School, who recently suc- 
Shelden Elliott as Dean. 
Kingsley suggested the ancient ex- 
ample of the Inns of Court, four of 
which still survive. Of these institu- 
Eustace 


ceeded 


tions Cullinan wrote in 


1950.1 
... The close fellowship that came 
of dining together frequently and 
meeting the elders of the profession 
socially was esteemed as an important 


8. Phillips and McCoy, Conduct of Judges and 
Lawyers, Ch. Ill, “‘Inculcation of Professional 
Standards’', page 21, (Parker & Co., Los Angeles, 
1925) 

9. Report of Committee on Cooperation with 
Bench and Bar, Association of American Law 
Schools, Program and Reports, 1951, Page 5. 

10. Now Director, Institute of Judicial Adminis- 
tration, New York University Law Center, Wash- 
ington Square, New York. 

11. Cullinan, “Admission in Foreign Common 
Law Jurisdictions’’, 20 Bar Exam. (January, 1950) 
page 2, reprinted in Bar Examinations and Require- 
ments for Admissions to the Bar, a Report for the 
Survey of the Legal Profession, page 170 (Shepard's 
Citations, Denver, 1952). 
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part of a student’s preparation for 
practice. Fortescue, writing be- 
tween 1461 and 1470, said that at the 
inns of court the students studied not 
only law and divinity but dancing, 


singing and instrumental music. 
With decided to 
orgo a program of dancing, singing 


some regret we 
ind instrumental music, and settled 
m a course of lectures on the legai 
profession to be given after dinnet 
at the University Commons. We 
agreed that the 
should be given by a panel of judges 


further lectures 
of our local courts and members of 
the local Bar. 


The Problem of 
Planning the Course 


In the fall of 1951, six judges of the 
Superior Court, one of them soon to 
become a justice of the District Court 
of Appeal, and seven practicing law- 
yers met with Dean Elliott and Dean 
Kingsley for the first of a series of 
dinner meetings to plan the work to 
be undertaken. Few of them had 
been in a classroom since their grad- 
uation from law school, but all had 
been in active practice for more than 
fifteen years.'* The purpose of the 
course was explained and Dean El- 
liott stated that it would be open to 
senior students and available to grad- 
uate lawyers enrolling in the gradu- 
ate division. We anticipated about 
forty students, which was the capac- 
ity of the dining facilities. It was 
further stated that the course would 
extend over thirteen weeks, to be 
followed by an examination, but that 
the students would not be graded in 
course. 

As a basis for discussion the panel 
was furnished with a suggested out 
line of subjects to be discussed. In 
its final form these included: (1) 
(2) The 
Law as a Profession, Not a Trade; 


History of the Profession; 


(3) Professional Standards and Sanc- 
tions; (4) Location and Manage- 
ment of a Law Office; (5) Acquiring 
a Practice: (6) The Lawyer in His 
Office; (7) Financial Relations and 
Obligations; (8) The Advocate in 
(9) The Advocate in 
Criminal Cases; (10) The Judge and 
the Courts; (11) The Lobbyist and 


Civil Cases; 


The Law 


Advocacy before Public Bodies; (12) 
The Lawyer for the State; and (13) 
The Organized Bar. From that point 
on the program became the re- 
sponsibility of the entire panel, and 
all decisions were made by its mem 
bers. 

At this point details of organiza- 
tion become unessential. When the 
panel held its first meeting with the 
class, it had completed its prepara- 
tion. We had had no difficulty in ap- 
portioning the subjects and each 
member of the panel was charged 
with the preparation of a one-hour 
lecture from notes on his assigned 
topic. Comment from the panel dis- 
closed that each of us had devoted 
endless hours in the preparation of 
these notes which had been discussed 
at length during the winter. This 
discussion eliminated overlapping 
and gave all of us a general familiar- 
ity with the whole series of lectures 
before they were delivered. Each 
member of the panel had a copy ol 
the notes of all the others. 

In addition to his notes, each 
member of the panel prepared a re 
quired reading list and a list of rec- 
ommended reading relative to his 
subject. These lists were furnished to 
the students in advance of the open 
ing lecture. The required reading for 
each topic included assignments from 
Cheatham’'s Cases and Materials on 
the Legal Profession, and the ap- 
plicable Canons of Professional and 
Judicial Ethics. In addition, the stu- 
dents were also furnished with copies 
and required to read the State Bat 
Act of California '* and the Califor- 
nia Rules of Professional Conduct.'* 
The recommended reading lists il- 
lustrated the versatility of the panel 
in interest and research. 


The Lectures Held in an 

Informal Setting 

I suppose there is nothing less invit- 
ing or stimulating to the third-year 
student or his brother at the Bar 
than the prospect of a two-hour ses- 
sion at the close of the day on the 
hard-bottom chairs of the average 
law school classroom. In any event, 
having changed from the customary 
one-man-for-thirteen-weeks setup, we 


Student and Professional Standards 





Philbrick McCoy, Judge of the Superior 
Court of California for Los Angeles Coun- 
ty since 1950, practiced law for twenty- 
five years before his appointment to the 
Bench of the Municipal Court of Los An- 
geles in 1947. He is active in the work of 
the Los Angeles Bar Association, the State 
Bar of California and the American Judi- 


cature Society. 





also changed from the usual class- 
room to the dining room. We were 
fortunate in having dining facilities 
available at the University Commons 
which after dinner served as a lec- 
ture hall. The pattern is simple. All 
of us gathered with the students in 
the comfortable lounge shortly be- 
fore dinner which was served prompt- 
ly at six. At dinner the members 
of the panel changed their seats each 
week, thus g:ving us an opportunity 
to meet informally with virtually all 
members of the class. Dinner table 
discussion was unlimited as to the 
subject, but was generally related to 

the practice of law. 
On the first evening, with dinner 
tables cleared and Dean Elliott and 
(Continued on page 346) 


12. The original panel included Superior Court 
Judges Stanley N. Barnes, Clarence 1. Kincaid, 
Philbrick McCoy, William B. Neeley, Philip H 
Richards, and Benjamin J. Scheinman, together 
with Messrs. Homer D. Crotty, A. Stevens Halste/, 
Jr., Hugh B. Rotchford, Clarence B. Runkle, Ray 
mond G. Stanbury, Arch R. Tuthill, and Herbert 
V. Walker. Judge Kincaid was later succeeded by 
Justice W. Turney Fox, of the District Court of 
Appeal. For the current year Judge Julivs V 
Patrosso, of the Superior Court, has taken the place 
of Justice Fox 

13. Cal. Bus. & Prof. Code, §6000, ef seq 

14. 33 Cal. 2d 27 
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a The Survey Recommendations: 
Putting Them To Work 


When President Jameson took office in Boston, he stated 
that a major objective of his administration would be 
the implementation of the recommendations of the 
Survey of the Legal Profession. 

At his request the Director of the Survey submitted 
to the Board of Governors a plan, which was approved 
in principle and which contemplates the co-operation 
of the Standing Committee on Scope and Correlation 
of Work, of the American Bar Research Center, and of 
the Board with the “Survey Team” to produce specific 
recommendations for specific action which the House 
of Delegates will consider at its annual meeting. 

The Survey has always operated as a team. Its 150 
published reports have been written by men who are 
acknowledged to be reliable authorities in their respec- 
tive fields. The Director has asked each to report as to 
his own field on (1) what can be done now; (2) what 
are the tasks for the long pull; (3) what Section or 
Committee of our Association is the appropriate agency; 
(4) what other agencies should be called in (as American 
Judicature Society, American Law Institute). These 
reports as to precise recommendations for action will 
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be collected and channelled through the appropriate 
arms of the American Bar Association listed in the pre 
ceding paragraph; but they will not be edited or cen 
sored. When our Association created the Survey it made 
the Survey an autonomous group and that independence 
will be preserved until the Survey’s work is done. 

Throughout its seven years of fact-finding, the Survey 
has been dynamic in the sense that each report has been 
published as promptly as possible and its recommenda 
tions have steadily been translated into action. 

The report on “Lawyer Reference Plans” published 
in 1949 was accepted by the Association as one of its 
long-range objectives, and its Standing Committee on 
Lawyer Referral Service was quickly created. Recently 
President Hoover’s Task Force on Legal Services and 
Procedure in the Executive Branch of the Government 
(which includes the federal administrative agencies) 
has found several of the Survey reports to be exactly 
in point and to contain material of significant impor 
tance. 

The nightmare of those who work hard in connection 
with any survey is that their best efforts will end up as 
printer’s ink on a page in a book that rests on a library 
shelf gathering dust. 

This fate the Survey of the Legal Profession may 
avoid because the present spirit of the members of the 
organized Bar is to put forth every effort to live up to 
their responsibilities as ministers of justice and stewards 
of the rights, the lives, the liberties and the property of 
all the people. 


= The Law and the Laity 


Our Section of Judicial Administration has a Commit 
tee on Cooperation with Laymen which staged a bril 
liant panel discussion at the Boston meeting. Two of 
the papers are printed in this issue. 

Mr. Coe, a distinguished writer and publisher as well 
as lawyer, stated the fundamental problem: “Any 
ordered society is accomplished by a surrender of indi 
vidual freedoms. . . . Some do not welcome the essential 
surrenders.” 

This produces constant tension which manifests it- 
self in revolutionary eras by the casting off of all legal 
restraints. Even during periods that seem calm on the 
surface, the same tension exists and an unbridled major- 
ity will seek to override all law. 

Miss Dorothy Thompson, the well-known columnist, 
refers to the trials of Socrates and of Jesus, to the 
“people's tribunal” during the Reign of Terror in 
France, and its modern counterpart “the people’s court” 
in Russia and her satellite countries. 

The hard lesson of history, which human beings find 
hard to accept, is that justice is best achieved when it is 
administered according to law which means by an 
independent judiciary and an independent Bar. 

If democracy is to prevail over tyranny, this principle 
must be made plain to the citizens, and lay leaders of 
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public opinion have an essential part to play. 

This process of understanding can be greatly acceler 
ated if judges and lawyers will put their minds on re- 
moving the anachronisms, the stupidities, the legalistic 
jargon that irritate and infuriate the public. Further 
more, Bench and Bar can take affirmative action to dem 
onstrate to laymen that our legal system possesses com- 
mon sense and is their best friend and protector. Only 
a few illustrations can be given here. 

In many courthouses, persons find a “small claims 
court” and realize that the august administration of jus- 
tice has made provision for them and their problems 
of money claims and debts. In the new United States 
Courthouse in Washington, provision has been made 
for jurors, while waiting to be called on a panel, to tele 
phone, to dictate to their secretaries, and to attend to 
their affairs. In the new Peoples Court Building in Balti- 
more, the third floor is given over to the Legal Aid 
Bureau of Baltimore which has free rent but whose 
staff of attorneys is supported by the community under 
the general direction of the local Bar. 

Judges and lawyers are public servants. By being con- 
scious of people and the feelings of people, they can do 
a great deal to lessen the tensions between the law and 
the laity and thereby make the administration of justice 
an even finer instrumentality for the public welfare. 


a Right to Representation by Counsel 


Ihe address of Judge Irving Kaufman published in this 
issue at page 299 points up in today’s setting the tradi- 
tional duty of the Bar to represent unpopular defend- 
ants, so that not even the most despicable character shall 
be deprived of counsel or of due process of law. 

At the Diamond Jubilee Meeting in Boston the play 
“Liberty Under Law” portrayed what was perhaps the 
most notable example in our early history of the ap- 
plication of this principle. There John Adams, in spite 
of personal threats and with little hope even of com- 
pensation, undertook the defense of the British soldiers 
who had fired on citizens of Boston. 

It was fitting that in that same city our House ol 
Delegates adopted last August without debate the res- 
olution recommended by the Committee on Individual 
Rights as Affected by National Security, reafhrming the 
principles that guided John Adams. 

Judge Kaufman's address gives in the practical terms 
4 our own times a picture of how the example of John 
\dams and the principles enunciated by the House ol 
Delegates find application. 

There are many today who tend to lose sight of 
hose principles in the hatred we all share for everything 
4 Communist tinge. But that very hatred should warn 
is to shun the Communist way of life, which not only 
ecognizes no such principle but which is even built 
ipon the denial of it. 


In the ideological war between the Communists and 
surselves, our ultimate victory will depend upon avoid- 


Editorials 


ing the trap of using their own methods to deteat them. 
One of the cornerstones upon which our liberties rest 
will crumble from under us if we ignore or lose sight of 
the principle which is the subject of Judge Kaufman’s 
address. 





Editorial from a Member 
of the Advisory Board 











a Is a Citizen Who Is Too Old To Fight 
Also Too Old To Vote? 


Che uncritical acceptance, by many persons, of the 
sentimental non sequitur that, if old enough to fight, 
a boy of eighteen is old enough to vote, is cumulative 
evidence that our system of popular education falls far 
short of its proper purpose. 

Induction into military service at age 18 does 
not confer the wisdom, understanding or sense of civic 
responsibility that a voter is supposed to possess. Some, 
but few, boys or girls of 18 have those qualifica- 
tions. I have not often found myself in accord with 
Harry Truman on a political question, but the other 
day he spoke like a sage when he said that, instead of 
being lowered, the voting age should be raised to 24. 
A boy's duty to fight for his country is based on 
grounds quite different from those on which the right 
or privilege of voting is based. Babes in arms are taxed 
on their property and income, if any, though not en- 
titled to vote. A voter is a trustee for himself and others. 

If being old enough to fight is the, or any, test of civic 
adult age, is it restricted to boys who do fight or appli- 
cable to all boys and girls of 18? And why bar 
voters of 18 from eligibility for election to either 
House of Congress or, for that matter, to the White 
House? And if being old enough to fight is a criterion 
for fitness to be a voter, should not the voting privilege 

and, for that matter, the right to hold public office— 
be taken away from men and women who are too old to 
fight? Should there be a top as well as a bottom age 
limit for voting eligibility? I do not think so, but why 
not, in this era of compulsory retirement, by reason of 
age, for military persons, public officials, teachers, 
judges, and company executives and employees? True, 
senility and its companion, anility, do not usually ar- 
rive with the retirement age, but when autumn comes 
can winter be far behind? 

However, in establishing eighteen years as the age of 
civic maturity and fitness to vote, we may solve some of 
the problems of juvenile delinquency by the popular 
expedient of passing a law. Legal definitions of crimes 
by and against, and punishments for, minors should be 
revised so as not to hamper the new voters of either sex. 
Instead of being mollycoddled by the law, as they are 
now, boys and girls of 18, encouraged in school and 
home to express themselves regardless of the rights or 
comfort of others, and whose self-expression takes the 
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form of such childish pranks as murder, rape or armed 
robbery, would naturally have to take the same penalties 
dealt to older offenders. And various limitations now 
imposed by law on youngsters of 18, such as lack of 
freedom to make binding contracts respecting real or 
personal property, or to engage in public professional 
pugilistic contests, must be re-cast in the name of con- 
sistency. 

It has been the fashion for some years to blame the 
ills of a woeful world on the elders who are assumed to 
have had charge of affairs, though most of them (Win- 
ston Churchill, for instance) started young enough but 
were overtaken by age. The ancient maxim “Young men 
for action but old men for counsel” is in the way of 
being scrapped by the so-called Youth Movement, in- 
spired by the bathetic sentimentality of this prolonged 
silly season in world history. 

We may be saved from the folly of youth in the long 
run by the science of geriatrics, which has vastly in- 
creased the number of old persons, and, consequently, 
the national reserve of wisdom and the voting power of 
persons of experience and good sense. 

The growth in wisdom that advancing age brings is 
illustrated by these verses attributed by H. L. Mencken 
to an unknown author, but to “an obscure poet”, James 
Ball Naylor, by Harvard’s famous philosopher, Ralph 
Barton Perry, who quotes them in slightly bowdlerized 


Nominating Petitions 


Arizona 


District of Columbia 


form in his short and delightful “Plea for an Age Move- 


ment”: 
King David and King Solomon 
Led merry, merry lives 
With many, many concubines 
And many, many wives; 
But when old age crept over them— 
With many, many qualms, 
King Solomon wrote the Proverbs, 
And King David wrote the Psalms. 

It may not be amiss, nor entirely irrelevant, to con- 
clude these remarks with a statement of my personal 
opinion that the notion, rather widely held, that quali- 
fied electors who fail to go to the polls should be sub- 
jected to penalties of one sort or another, is almost as 
illogical as the precept that if a boy of 18 is old enough 
to fight he is old enough to vote. A citizen who is not 
sufhciently informed on men or measures involved in 
an election to have a definite opinion, or is indifferent 
to the result, will do his civic duty (it seems to me) by 
leaving the electoral decision to those citizens who know, 
or at least think they know, what men should be elected, 
or what measures adopted, in order best to serve the 
public welfare. What benefit is gained by adulterating 
wisdom with ignorance, or offsetting enlightened enthu- 
siasm and zeal with indifference and nescience? 

EusTAce CULLINAN 


San Francisco, California 


Connecticut 








® The undersigned hereby nominate 
Walter E. Craig, of Phoenix, for the 
office of State Delegate for and from 
the State of Arizona to be elected in 
1954 for a three-year term begin- 
ning at the adjournment of the 1954 
Annual Meeting: 

Henry W. Allen, John J. Barkley, 


Brice I. Bishop, Ross D. Blakley, 
Clarence J. Duncan, Richard Fen- 
nemore, Richard G. Keindeinst, 


Lynn M. Laney, John E. Madden, 
Rex H. Moore, Allan K. Perry, J. A. 
Riggins, Jr., Riney B. Salmon, Leon- 
ard §. Sharman, Charles L. Strouss, 
Charles L. Strouss, Jr., Wallace O. 
Tanner and Ovzell M. Trask, of 
Phoenix; 

Palmer C. Byrne, T. J. Byrne, A. 
L. Favour, John M. Favour, E. C. 
Locklear, Jack L. Ogg and Keith F. 
Quail, of Prescott. 
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® The undersigned hereby nominate 
Charles S. Rhyne, of Washington, for 
the office of State Delegate for and 
from the District of Columbia to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

Fred W. Albertson, Walter M. 
Bastian, Donald C. Beelar, Charles 
H. Burton, W. Burton, 
John J. Carmody, Lowry N. Coe, 
John W. Cragun, Charles R. Cutler, 
R. Russell Eagan, Justin L. Edgerton, 
Newell W. Ellison, Richard W. 
Galiher, Thomas F. Healy, Francis 
W. Hill, Jr., H. Cecil Kilpatrick, 
Preston C. King, Jr., Bolitha J. Laws, 
Georger M. Morris, Godfrey L. Mun- 


Cameron 


ter, Charles E. Pledger, Jr., Ashley 
Sellers, J. Edgar Snider, Clair L. 
Stout and Thomas H. Wall, of Wash- 
ington. 


® The undersigned hereby nominate 
Charles W. Pettengill, of Greenwich, 
for the office of State Delegate for 
and from the State of Connecticut 
to be elected in 
year term beginning at the adjourn- 
ment of the 1954 Annual Meeting: 

Cyril Coleman, Olcott D. Smith, 
Leonard T. Calvert, W. R. Harii- 
gan, Ralph C. Dixon, John P. Hodg- 
son, Richard Rockwell, Julius G. 
Day, Jr., and William E. C. Bulkeley, 
of Hartford; 

Philo C. Calhoun, Charles R. Cov- 
ert, Daniel F. Wheeler, Norman 
King Parsells, John C. Thompson, 
Albert L. Coles, James J. O’Connell, 
John S. Barton, William Reeves and 
Norwick R. G. Goodspeed, of Bridge- 
port; 

William B. Gumbart, Morris Ty- 

(Continued on page 318) 


1954 for a three- 
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Southern Lawyers Gather in Atlanta 





for Outstanding Regional Meeting 


® A bright new chapter in organized 
bar history in the United States was 
written in Atlanta, Georgia, March 
3-9 when over 2000 lawyers, judges 
and legal educators gathered for the 
record-breaking Southern Regional 
Meeting of the American Bar Asso- 
ciation, and midyear meetings of the 
Board of Governors and the House 
of Delegates. 

Over 
Regional Meeting alone—shattered 


1600 registrations—for the 


all prior attendance records for such 
sectional gatherings. That actual reg- 
istration count didn’t include more 
than 900 wives and other nonlawyet 
guests who came to Atlanta for the 
week, 

From the time President Jameson 
gaveled the regional meeting assem- 
bly to order in the jam-packed ball- 
room of the Atlanta-Biltmore Hotel 
Thursday morning, March 4, until 
the last gavel fell March 9 on the 
closing session of the House of Dele- 
gates, records and precedents were 
broken in 


rapid succession. The 


Meeting, under the leadership of 
General Chairman E. 
brell, of Atlanta, 
composed of Bar leaders from the ten 


Smythe Gam- 
and commitiees 
Southern states, dramatically demon 
strated what can be accomplished in 
bringing the American Bar Associa- 
ion and its program to the rank and 
file of the profession in all parts of 
his country. 

Not only was the double-barreled 
neeting the largest legal assemblage 
‘ver held in the South, but the cli- 
nactic Friday 
March 5, was by all odds the largest 


banquet evening, 


egional meeting banquet ever held. 
More than 1100 attended the gala 
ind colorful event in the Great Ex- 


Hall of the Atlanta Bilt- 
more Hotel, where former Ambassa- 
dor Arthur H. Dean and Chief Jus- 
tice C. Campbell McLaurin, of Al- 
berta, Canada, were the principal 


hibition 


speakers. 

Precedent was broken when the 
House of Delegates met for the first 
time in the South. It was the first 
midyear House meeting held outside 
Chicago since 1937. Along with the 
House sessions and the regular mid- 
year meetings of the Board of Gov- 
ernors March 5-6, various legal or- 
ganizations afhliated with the House 
held meetings which attracted out 
standing speakers. 

One of the most crowded calendars 
ever considered by the House of 
Delegates confronted the American 
Bar Association policy-making body 
in its two-day session presided over 
by House Chairman David F. Max- 
well, of Philadelphia. One of the 
subjects considered—a proposal to 
establish a national system of control 
over specialized legal education and 
determination of professional com- 
petency in the various fields of spe- 
cialization—promised to become one 
of the most significant issues before 
the legal profession in many years. 

The entire regional meeting pro- 
gram, well balanced between head- 
line speakers, workshop sessions and 
social activity featuring Southern 
hospitality at its finest, was universal- 
ly hailed as setting a new high stand- 
ard for these regional meetings which 
have been held regularly during the 
past three years as a means of ena- 
bling more lawyers in every part of 
the country to participate actively 
and personally in the Association’s 
affairs. 


Apart from the House of Delegates 
sessions, during which a number of 
major policy issues were debated, the 
Atlanta program attracted national 
interest both in the legal profession 
and publicly. 

Ambassador Henry Cabot Lodge, 
Jr., chief United States envoy to the 
United Nations, and United States 
Senator John Bricker, of Ohio, both 
spoke at the opening Assembly ses- 
sion, as did President William J]. 
Jameson. Ambassador Lodge ap- 
pealed for public understanding of 
the United Nations role in world af- 
fairs, characterizing it as the world’s 
chief bulwark against international 
anarchy. Senator Bricker’s appear- 
ance followed closely on the heels of 
the United States Senate’s historic 
vote by which the Bricker proposal 
to amend the Constitution with 
relation to the treaty-making power 
failed of adoption by a single vote. 
Senator Bricker described that result 
as only the “first round” of the battle 
over the treaty amendment, and de- 
clared he would continue the fight in 
the Senate. 

In addition to these speakers, As- 
sociate Justice W. St. John Garwood, 
of the Texas Supreme Court, who 
spoke at an Assembly luncheon, and 
numerous other leaders of the Bar 
and Bench took part in the various 
panels, institutes, trial demonstra- 
tions and seminars which made up 
the crowded program. 

No fewer than nine former presi- 
dents of the American Bar Associa- 
tion took part in the Atlanta events. 
They were Robert G. Storey, of Dal- 
las, who presided at the main region- 
al meeting banquet; George Maurice 
Morris, of Washington, D. C., who 
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Lawyers at the Opening Session of the Southern Regional Meeting 








reported at a meeting of Southern 
fund-raisers for the American Bai 
Center that campaign gifts and 
pledges had passed the $1,200,000 
mark (with about $300,000 still to 
go) ; Jacob M. Lashly, of Saint Louis, 
Missouri, Harold J. Gallagher, of 
New York; Tappan Gregory, of Chi- 
cago; Cody Fowler, of Tampa, Flor- 
ida, Frank E. Holman, of Seattle, 
Washington; Carl B. Rix, of Mil- 
waukee, and Howard L. Barkdull, of 
Cleveland, Ohio. 

Complimentary 
held by the Georgia Bar Association, 
the Lawyers’ Club of Atlanta and the 
Atlanta Bar Association. Many At- 
lanta lawyers threw open their homes 


receptions were 


for private dinners and parties. The 
brilliant and hugely-attended social 
events were among the highlights of 
the gathering. Meetings of the Junior 
Bar Conference, the American Ju- 
dicature Society, the National Con- 
ferences of Bar Presidents and Bar 
Secretaries, not only helped mate- 
rially to swell the attendance during 
the week but produced notable pro- 
grams. 

Special events spiced the meetings. 
One was the actual reproduction of a 
panel television show such as is reg- 
ularly presented by Atlanta lawyers 


In the March, 1954, issue, at page 208, footnote 8 incorrectly lists Senator John L. McClellan, of Arkansas, as voting 


on a local station. Another was a 
timely and interesting discussion of 
the issue of the photographing, 
broadcasting or televising of court- 
room proceedings. Superior Court 
Judge Philbrick McCoy, of Los An 
geles, California, coauthor of Con 
duct of Judges and Lawyers, pre 
sented the views of the Bench and 
Bar in support of Canon 35 of the 
Code of Judicfal Ethics. N. R. How- 
the Cleveland News, 


presented the views ol the press in 


ard, editor of 


favor of modification of the prohibi- 
tions of Canon 35. This discussion 
took place at a breakfast March 6 
sponsored by the American Judica 
ture Society. 

The Section of Taxation arranged 
a demonstration of a tax case in 
which a dozen leading authorities on 
tax law participated. Civil jury trial 
techniques were demonstrated by an 
expert team assembled by the Min- 
nesota State Bar Association. 

Governor Herman E. Talmadge of 
Georgia welcomed the lawyers to 
Atlanta at the opening Assembly ses 
sion. After responses made by several 
leaders of the Bar, at a_ special 
ceremony 82-year-old 
Brooks, of Greensboro, North Caro- 
lina, and 81-year-old William Mar 


CORRECTION 


Aubrey Lee 


shall Bullitt, of Louisville, Kentucky, 
were honored as two of the oldest 
Southern lawyers who are members 
of the American Bar Association. 
Other subjects on which there 
were special “workshop” events in 
cluded administrative law, bar ac- 
tivities, corporation law, insurance 
law, United Nations Charter revision, 
ofhice 


judicial administration, law 


management, mineral law, munici 
pal law, probate and trust law and 
taxation law. In addition to the 
three separate receptions by the At 
lanta and Georgia Bars, the social 
events included a Junior Bar dance, 
a fashion show and sight-seeing tours. 
The Regional Meeting was open 
to members and nonmembers of the 
Association from the States of Geor 
gia, Virginia, North Carolina, South 
Carolina, Florida, Alabama, Missis 
sippi, Louisiana, Tennessee and Ken 
tucky. It was expected that the great 
success of the Atlanta meeting would 
add considerable impetus to the cur 
rent accelerated campaign for new 
members of the American Bar Asso 
ciation. The meeting served as a cut 
tain-raiser for the Junior Bar Con 
ference’s “every member get a mem 
ber” campaign during March. 


in favor of Senate Report No. 412, favoring the Bricker Amendment, instead of the late Senator Willis Smith, ol 


North Carolina. 
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Pou PiCS AND THE CONSTI 
TFUTION IN THE HISTORY OF 
THE UNITED STATES. William 
W. Crosskey. Chicago: The Univer- 
sity of Chicago Press. 1953. $20.00. 
Two volumes. Pages xi, 1410. 
Nothing could be more ungracious 
than to fail to recognize the colossal 
painstaking industry involved in 
writing concerning the Constitution 
of the United States two large vol 
umes running to a total of some 1410 
pages, supported by well over 2000 
notes filling 125 pages of fine print, 
and buttressed with appendices and 
other apparatus. Moreover, this is 
just a beginning. Other volumes, it 
is announced, are to come. Neverthe 
less, frankness requires admission of 
the impression that such labor has 
served for the most part only to bring 
forth the proverbial mouse. 
Professor Crosskey’s elaborately 
developed argument may, without 
undue oversimplification, be sum- 
marized in two or three brief prop- 
The 


United States, it is asserted, was in 


ositions. Constitution of the 
tended to vest in Congress complete 
general power to legislate, and in the 
federal judiciary to serve, for a con 
solidated nation. This intention, it 
is contended, was from the beginning 
stultified through a practically in 
variable flair on the part of the Su- 
preme Court of the United States for 
interpreting almost every provision 
of the Constitution in a manner con 
trary to that in which Professor Cross 
key is supremely confident it should 
have been interpreted. The Court 
has been seduced by states’ rights, 
with everything and everybody asso 
ciated with this concept. “Politics” 
have been at the bottom of the whole 
business, and fundamentally impor 
tant changing of “word meanings” 
has been in part cause and part effect. 





Professor Crosskey, while insisting 
that he might have entered upon his 
elaborate argument in any one of sev- 
eral ways, chose to begin with the 
commerce power. Arguing, altogeth- 
er reasonably, that a certain degree of 
lack of uniformity in our commer 
cial law has certain manifestly unde 
undertakes to 
prove that the Constitution, if its 


sirable results, he 
meaning were correctly interpreted, 
empowers Congress to govern 
throughout the country all “gainful 
activity”. The phrase “among the 


several States’’ was, it is asserted, 
never intended to have the meaning 
“interstate”, as invented and devel 
oped by the Supreme Court. The 
somewhat involved argument is 
based primarily on not altogether 
convincing premises concerning 
eighteenth-century word usage. Pro 
fessor Crosskey concludes this section 
of his case by recognizing that it rests 
“subtle” distinctions; 
that still 


is yet to come. 


on somewhat 
but he assures the reader 
more subtle dialectic 
The fact would seem to be that Pro 
fessor Crosskey employs throughout 
in a somewhat exaggerated manne 
the theory of interpretation, explicit 
ly insisted on only in a final note on 
the last page of his second volume, 
which holds that any considerations 
other than the semantic concerning a 
provision “clear in itself” are “illegit 
imate’’. Inasmuch as Professor Cross 
key regularly insists that his own in 
terpretations are “abundantly clear”, 
“unmistakably plain”, 
and the like, t 


“inescapably 


he possibili 


obvious”, 
ties of his dialectic are not difficult to 
imagine. 

In a second section of his work, 
Professor Crosskey undertakes a con- 
sideration of three constitutional 
limitations in Section 10 Article | on 


the states—the imports and exports 


provision, the ex post facto provision 





and the contracts provision—in order 
to support his view that the national 
commerce and ex- 


clusive”’. He contends that these pro- 


power is “sole 
visions were intended to be read as 
being closely interrelated with the 
commerce clause, and that each of 
the provisions has been misinter- 
preted by the Supreme Court. Em 
ploying his characteristic dialectic, 
he insists that imports and exports 
were intended to include shipments 
from state to state, not merely trans 
actions with foreign countries, that 
the ex post facto provision was not 
intended to be confined to the realm 
of criminal law, and that the con- 
tracts provision was not intended to 
be applied only to obligations al- 
ready in existence at the time state 
law impairing them might be passed. 

The central section of Professor 
Crosskey’s work presents his unitary 
view of the national governing pow- 
ers. Relying on the concept of “equi- 
ties of fulfillment’, he attributes to 
the Preamble of the Constitution an 
importance much greater than has 
usually been given it; he is in no 
doubt but that the general welfare 
provision of Article I is a grant of 
substantive legislative power; he reg- 
ularly refers to the “necessary and 
proper” clause as the “sweeping 
clause’, to which he gives a latitude 
much wider than usual, employing 
in the warmth of argument what is 
in effect a misquotation of the clause; 
and, taking out of context various 
effect that the 
Tenth Amendment says nothing that 


statements to the 


was not already in the Constitution, 
he dismisses the Amendment as un- 
important, thereby avoiding the difh- 
cult, if not insoluble, problem of 
reconciling the Amendment with his 
view of the American constitutional 
system. In support of the various as- 
pects of this unitary view, the argu- 
ments are so numerous and detailed 
as to defy summarization. The cen- 
tral problem of explaining, on the as- 
sumption of a general grant to Con- 
gress, why there is an enumeration of 
congressional powers is undertaken 
through the ingenious but 
hardly convincing suggestion that 
that 


partly 
enumeration 


serves to ensure 


April, 1954 * Vol. 40 313 


































Books for Lawyers 


certain powers associated with the 
royal prerogative in England should 
clearly belong to Congress rather 
than to the Executive, partly through 
insistence that enumeration often 
serves the purpose of limitation, and 
partly through the contention that 
enumeration was good “politics”. 
The related question of explaining, 
on the assumption—essentially the 
same—of the general welfare provi- 
sion of Article I as a general grant, 
why the provision is given its some- 
what curious position in the taxing 
clause is the occasion for some of Pro- 
fessor Crosskey’s most devious dialec- 
tics. In general, his arguments are 
such that if it would possibly be 
fair to quote concerning them Alice 
in Wonderland, they might be justly 
said, in terms of his own claim, to 
become subtler and subtler. 

The two final sections of Professor 
Crosskey’s work, constituting some 40 
per cent of the whole, are concerned 
with the judiciary. Here again, ac- 
cording to the argument, the inten- 
tion of the Constitution has, under 
the baleful influence—“diabolical”’ is 
one of the epithets used—of states’ 
rights, been betrayed by the Supreme 
Court. To the structure of Professor 
Crosskey’s dialectic in this respect, 
formulated in terms of reciprocal 
cause and effect, no exception, it may 
readily be admitted, can be taken. 
Arguments in favor of a truly con- 
solidated national judiciary are, in 
theory, arguments in favor of a truly 
consolidated national government, 
and vice versa. By the same token, res- 
ervations, of which many would seem 
to be at least possible, tend, in con- 
troverting one aspect of the inter- 
relationship, to controvert the other 
as well. 

The two weighty volumes that con- 
stitute the present part of Professor 
Crosskey’s work on the Constitution 
of the United States inevitably sug- 
gest characterization as a lawyer's 
brief. However, it seems fair to say 
that such briefs at their best need not 
be marked by such detects as special 
pleading, incons’stency, question 
begging, and ad hominem conten- 
tions. 

In the last respect, the fact that 
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Professor Crosskey at one point de- 
plores ad hominem argument on the 
part of others does not prevent him 
from making throughout somewhat 
liberal use of it. Though disapproval 
of various positions of the Supreme 
Court of the United States is the oc- 
casion for exceedingly unfavorable 
personal judgments concerning many 
of the Justices, the most select of the 
pejorative epithets are, of course, 
reserved for states’ rights leaders. Jetf- 
ferson is attacked with a bitterness 
similar to, and in part based on, that 
to which he was subjected in his life- 
time; Madison is an object of great 
contempt, there being various allu- 
sions to a dishonesty which is to be 
conclusively proved in future vol- 
umes; and Chief Justice Taney is 


told off as the “archsophist”. Among 
the characteristics of these gentlemen 
may be mentioned—culled at random 
—their “effrontery”, their “stock 
tricks”, their * bluff’, their 
“juristic prestidigitation”, their “ex- 


‘sheer 


traordinary utterances”, their “delib- 
erate falsification’, their “excited ti- 
rades”, their “persistent, brazen, pub- 
lic mendacity”, and their “unprinci- 
pled tactics”. 
that 
random of arguments by the same 


Among characteriza- 


tions may also be culled at 
gentlemen, such epithets occur as 
“squirming”, “loquacious”, 
bly false’ 

“ fantastic’, 


“palpa- 
’, “distressed”’, ‘‘far-fetched”’, 
“utterly humorless’ 
(sic!), “sophistical”, “preposterous’’, 
“half-mad”, “child 
like’’. 


The principal relevance of noting 


“queer”, and 


the overtones of some ol Professor 
Crosskey’s diction, especially as con- 
trasted with his “no possible doubt” 
phraseology with respect to his own 
position, is that it serves as well as 
anything to indicate his apparent 
concept of politics. Employment by 
Professor Crosskey of this word as the 
first in his title might have given the 
impression that his treatment of the 
origin, nature and development of 
the Constituion of the United States 
would take the commendable form of 
a consideration of political, social 
and economic forces in their inter- 
relations with the legal. Unfortu- 
nately, such an initial expectation is 


hardly borne out. By politics he 
means largely what he considers the 
reprehensible activities and motives 
of those persons whom he groups as 
supporters of states’ rights. In op- 
position to these misguided and evil 
persons is a group of Federalists and 
Nationalists, highminded and sound. 
Of the fundamental issues between 
them and of the causes there is next 
to nothing. A passing reference or 
two is made to slavery, but otherwise 
economic and social considerations 
are practically ignored entirely. 
There is a scarcely believable silence 
concerning the economic and social 
problems issuing out of the Indus- 
trial Revolution and _ concerning 
their manifold implications. 
Professor Crosskey’s work is, of 
course, not altogether without excel- 
lence or interest or importance. On 
the whole, however, the volumes are 
distinctly disappointing. Completely 
to controvert the various positions to 
which exception may be taken would 
naturally require another book, even 
if not quite so long a one. A bal 
anced conclusion, no matter how 
charitable or favorable, could scarce- 
ly fail to recognize that the work 
might have been a great deal better. 
R. K. Goocu 
Department of Political Science 
University of Virginia 
Charlottesville, Virginia 


Poutrics AND THE CONSTI. 
TUTION IN THE HISTORY OF 
THE UNITED STATES. By Wil- 
liam W. Crosskey. Chicago: The Unt- 
versity of Chicago Press. 1953. $20.00. 
Two volumes. Pages xi, 1410. 

The really great books on the Con 
stitution of the United States are not 
numerous, although a vast quantity 
of commentary on the Constitution 
has engulfed the country since 1787, 
not to mention almost 350 volumes 
of the official reports of the Supreme 
Court of the United States. Most of 
the treatises about the Constitution, 
except for the reports of the cases, 
are, whatever their scholarly quali 
ties, volumes that the lawyer meet 
ing constitutional problems in his 
practice can afford to slight. 
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Such being the case, lawyers must 
be startled to hear that a massive 
two-volume commentary on the Con- 
stitution on historical principles not 
only joins the handful of the greatest 
books on the Constitution but also 
will, it is confidently predicted, find 
its way to their shelves next to the 
United States Code Annotated and 
the like. Less surprising, then, should 
be news that the author of this book 
for practicing lawyers is, although 
for the past eighteen years a profes- 
sor of law at the University of 
Chicago Law School, a lawyer trained 
New York 
City corporate practice. Mr. Crosskey, 


in the stern school of 
after his postgraduate year with Mr. 
Chief Justice Taft, spent almost ten 
years on Broad Street and here, puz- 
zled over the current exegesis on the 
Constitution, whether old deal or 
New Deal, he finally determined to 
find out for himself. Amid those who 
talked of a “living Constitution” and 
others who testified what the Con- 
stitution meant after the Civil War 
and must therefore ever after mean, 
Mr. Crosskey, lawyer-like, perceived 
that the sole objective standard for 
constitutional interpretation must be 
what the Constitution meant in 1787 
at the end of that summer in Phila- 
delphia when a tall man of military 
bearing became its first signer as “Go 
Washington—Presidt and deputy 
from Virginia.” 

In Mr. Crosskey’s own words we 
can see the purpose of his book: 

It will propound a unitary theory of 

the Constitution based, in part, upon 

the antecedent usage of the words in 
which the document is cast, and based, 
for the rest, upon certain legal and 
political ideas of the period in which 
the Constitution was written [pages 

13-14]. 

This simple plan, so simple that it 
is astounding no one pursued it be- 
fore in the constitutional area, led 
Mr. Crosskey all over the country, 
burrowing in forgotten records, an- 
cient files and tattered 
pamphlets, year after year since 1935, 


newspa per 


and yet the two volumes under re- 
view are only the beginning. Select 
ing for his initial topic the most 
significant of the powers of Congress 


aside from the defense powers, the 


power to regulate commerce, Mr. 
Crosskey tells us what the phrase “to 
regulate commerce’ meant in the 
Colonies and Confederation; he goes 
on to discuss the relationships be- 
tween the commerce clause and othe 
important clauses affecting com- 
merce. The whole bundle of consti- 
tutional powers, legislative, executive 
and judicial, are analyzed in their 
eighteenth century context; and the 
entire second volume is devoted to 
the role designed for the Supreme 
Court as against the role that body 
has in fact assumed. 

So lean a summary, however, tells 
the reader little of the riches in the 
book. To turn to but a single exam 
ple, the meaning of the clause “. . . to 
regulate commerce . .. among the sev- 
eral states and with the Indian 
Tribes’, Mr. Crosskey demonstrates 
that the “power to regulate” in the 
eighteenth century meant regulation 
as it was known in England before 
laisser-faire economics, to regulate 
the prices of commodities and labor, 
for example. “Commerce”, moreover, 
rather than strait-jacketed in that 
invention of the Supreme Court, “‘in 
terstate commerce”, and its resulting 
nonsense about the ritual of crossing 
a state line, is shown to have meant 
what it means today in such contexts 
as “Chamber of Commerce”, and 
“the laws of commerce”. Even the 
preposition “among” does not escape 
Mr. Crosskey’s scrutiny: he reveals 
what the Supreme Court has ignored, 
that not only can “among” be used 
to mean “between”, but as any dic 
tionary will tell you today and as 
eighteenth century men _ used it, 
“among” means also “in the midst 
of” or “in and between”. From this 
analysis, buttressed solidly with rea- 
son, usage and logic, emerges a com- 
merce clause more than ample in its 
scope for the burdens circumstances 
have placed on the national govern 
ment. 

Other equally convincing points 
elaborately presented include: 

(1) The 


United States is not merely a federa 


Government of the 


tion of sovereign states but is itself a 
sovereign nation; 
(2) Congress has general legisla- 
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tive power over matters of national 


concern except where specifically 


inhibited in the Constitution, as 
amended; 

(3) The common law is just that, 
not forty-eight varieties of law, and 
the Supreme Court is established to 
preserve its common, i.e., uniform 
character; 

(4) And, therefore, the Supreme 
Court is empowered to supervise not 
only the federal but the state courts 
as well; 

(5) Judicial review is limited to 
legislation trenching on the jurisdic- 
tion of the Supreme Court; 

(6) The Bill of Rights, except for 
the First Amendment which alone 
specifically limits action by Congress, 
governs the states as well as the 
national government. 

If some of these ideas sound 
strange to lawyers, if, as they must, 
they awaken hostility in many, Cross- 
key’s incredible industry in historical 
documentation and his skill in rea- 
soning demand an equally serious 
reply from doubters. He explains the 
startling contrast between the Con- 
stitution as it was written and the 
Constitution as most lawyers view it 
today as the consequence of over 150 
years of partisan politicking, judicial 
error run wild and subtle changes in 
concepts and terms in everyday use. 

Why, must the lawyer ask, is this 
new view of the Constitution any 
concern of mine? I must advise my 
clients on constitutional notions pres- 
ently embraced by Congress and the 
Supreme Court. 

Leaving aside the perplexities of 
ascertaining these notions in four-to- 
five decisions, it is enough to recall 
the immense effect of a minor, and 
Mr. Crosskey shows to be, an er- 
roneous historical investigation of 
the judicial articles, Warren’s New 
Light on the History of the Federal 
Judiciary Act of 17891 and the result- 
ant Erie R. Company v. Tompkins* 
to realize that the Court will read 
Crosskey. And what the Court reads, 
so counsel will read. 

Congress, to whom the author ded- 
icates his work “. . . in the hope that 


1. 37 Harv. L. Rev. 49 (1923) 
2. 304 U. S. 64 (1938) 
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it may be led to claim and exercise 
for the common good of the country 
the powers justly belonging to it 
will not 


” 


under the Constitution. . . 
neglect this revelation of the true 
meaning of the Constitution. As 
problems continue to arise in areas of 
grave national concern no_ longer 
need the 
based on such complex nonsense as 


necessary legislation be 
state-line crossing, for example; the 
national government is revealed as 
precisely that under the Constitution 
with adequate powers to serve its 


ends. 
At this hour when _ national 
strength is our greatest need the 


revelation that the Constitution be- 
stowed ample powers on the Govern- 
ment will not escape the lawmakers. 
So whether it be advising a client 
on constitutional law or winning his 
case in court or presenting his posi- 
tion to a congressional committee, 
the constitutional lawyer will be us- 
ing Politics and the Constitution in 
the History of the United States. 
WILLIAM TUCKER DEAN 


The Cornell Law School 
Ithaca, New York 


Justice GEORGE SHIRAS, JR., 
OF PITTSBURGH. Chronicle of 
His Family Life and 
George Shivas 3rd. Edited and com- 
pleted by Winfield Shiras. Pittsburgh- 
The University of Pittsburgh Press. 
1953, $4.50. Pages xx, 256. 

George Shiras, ]r., was born in 
1832, 
‘Iniversity when 17 and at the begin- 
ning of his junior year transferred to 


Times. By 


Pittsburgh in entered Ohio 


Yale where he became a member of 
the “Famous Class of 1853’. Follow- 
ing graduation from college he stud- 
ied law for two years—one at the Yale 
Law School and one in the office of a 
preceptor in Pittsburgh. In 1855 he 
was admitted to the Bar. Thereafter 
he assiduously practiced his profes- 
sion, earned the respect of all who 
met him and quickly achieved a posi 
tion of leadership. At the age of 60 
he was selected by President Harrison 
to fill on the Supreme Court the 
vacancy caused by the death of Mr. 
Justice Bradley. He took his seat in 
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1892 and served for more than a 
decade with marked ability and un 
lagging zeal. In 1903 he resigned; 
and thereafter he and his beloved 
wile lived quietly and happily ull 
her death in 1912. A dozen years later 
he himself died at the ripe age of 92, 
his life span having extended from 
the administration of Andrew Jack- 
son to that of Calvin Coolidge. 

This bare outline of an honorable 
and useful life may make it easier 
for a reader to find his way through 
a chronicle in which people and 
events of varying degrees of impor- 
tance are presented in somewhat be 
wildering array. The book is in large 
measure the work of George Shiras 
3rd, a distinguished son of the Jus 
tice. The manuscript was unfinished 
when at the age of 83 the author 
died. He had had for 
much editorial assistance from his 


some time 
nephew, Winfield Shiras, who after 
the uncle’s death completed the nai 
rative and prepared it for publica 
tion. In so doing, he doubtless hesi 
tated to rearrange the mass of mate 
rial which the biographer had as 
sembled. Consequently the reader 
it difficult to dis- 
entangle the threads of the narrative. 


sometimes finds 


Reading the book is like listening to 
a narrator so full of his subject that 
self-expression seems more importan: 
than the reader’s enlightenment. 
Such a biography by such a man has 
a charm of its own and is certainly 
perferable to one that is oversystema- 
tized. 

Not the least valuable contribu- 
tion made by the editor is a sketch 
in outline of the life of the biogra- 
pher, himself an able lawyer, who 
earned world-wide distinction as the 
father of wild-life photography. Both 
the Justice and his biographer were 
lovers of the great outdoors; and the 
latter published a two-volume work 


Wild Life 


Camera and Flashlight, a record of 


entitled Hunting with 
visits to the woods and waters of 
North America during a period of 
more than sixty years. 

The biography of the Justice be- 
gins with an interesting account olf 


his Scotch forebears who were loyal 


to the Stuarts and who emigrated to 


America when their cause was lost. 
The interesting entitled 


“Yale in the Fifties” pictures the ed- 


chapter 


ucational environment of the future 
Justice. Greek was his favorite study, 
and this fact doubtless accounts fot 
his notable ability to write clear and 
forceful English. The story of his 
career at the Bar and of the circum- 
stances surrounding his appoint- 
ment to the Supreme Court is told 
in engaging fashion. A chapter on 
“Justices and Their Humors” will 
commend itself particularly to those 
who (like the reviewer) argued be- 
fore the Court in the nineties. 
Chapter IX, “The Court and the 
Constitution”, gives a lucid account 
ol the cases involving great public 
questions with which Shiras and his 
colleagues were called upon to deal. 
Among these were the Insular cases 
and the Income Tax cases. In this 
chapter is recorded the vitriolic criti 
cism which Shiras bore in silence 
when it was mistakenly supposed that 
by changing his mind after the rear- 
gument he had supplied the fifth vote 
in the five-to-four decision which 
determined the unconstitutionality 
ol the statute. 

While on the Court, Shiras wrote 
the opinion in 259 cases and dis 
sented in fourteen. “The rarity oi 
his dissents’, observes his biographet 
“reflected his basic view that when- 
ever possible the Court should be 
unanimous.” 

In retrospect, it is clear that Shiras 
should be accorded high rank among 
the Justices who throughout the 
years have added strength to the 
Court. It is perhaps natural that local 


“e 


pride should identify him as “of 


Pittsburgh”; but in justice to the 
man himself he should be charactet 
ized otherwise than by reference to 
the city in which he was born. His 
endowment of high character and 
practical wisdom, his background of 
professional achievement, and _ his 
single-minded devotion to the duties 
of his office entitle him to be re- 
corded as an American lawyer at his 
best. 
GEORGE WHARTON PEPPER 


Philadelphia, Pennsylvania 
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Tue LEGAL SECRETARY’S 
COMPLETE HANDBOOK. By Bes- 
sie May Miller. New York: Prentice- 
Hall, Inc. 1953. $7.50. Pages 662. 

Lawyers have always had a particu- 
lar penchant for the demonstration 
technique and it is only natural 
that the complex and varied duties 
of a legal secretary should be made 
the subject of a “how to” book. As 
“coauthors” of this book, Miss Millen 
has secured the co-operation of an 
advisory committee and a legal com 
mittee of legal secretaries represent- 
ing all forty-eight states. 

Chis is a complete handbook de- 
signed to cover all phases of work in 
a law office. It would be of inestima- 
ble value to the neophyte secretary 
who is assisting in setting up a law 
othce, and also to anyone faced with 
the task of streamlining an_ office 
which, like Topsy, “just growed”. 
Ihe chapters dealing with layouts, 
tickler and filing systems, timekeep 
ing and accounting procedure, etc., 
are particularly helpful. The impor- 
tant aspect of handling people (with 
especially helpful hints on the peren 
nial problems of the reticent stran- 
ger, the hysterical or irate client and 
the collect call addict) will be val- 
uable to those members of the staff 
with whom the public first comes in- 
to contact. 

In addition to samples of corre- 
spondence, routine legal forms, etc., 
generally found in books of this type, 
Miss Miller includes a number of 
summaries in tabular form of state 
laws of limitation, authentication, 
testamentary witnesses required, as 
well as numerous legal definitions 
which attorneys as well as their as- 
sistants will find valuable. 

Believing that knowledge of “why” 
improves accuracy, there are also 
included several short chapters on 
substantive law and procedure in the 
various stages of litigation from filing 
the complaint to correcting galley 
proof on the appellate brief. As 
most of the examples are based on 
New York usage, the book should be 


used with caution and only as a 


guide. As a handbook for a legal sec 


retary, this is a highly specialized 
and effective tool and well worth its 
cost. A judicious use as a reference 
will bring valuable rewards not only 
as a time-saver, but a more interest- 
ing job because of better under- 
standing. And to this end, an excel 
lent index is appended. 
KATHERINE D. AGAR 

Chicago, Illinois 


A erican LIBERTY AND 
“NATURAL LAW”. By Eugene C. 
Gerhart. Boston, Massachusetts: The 
Beacon Press. 1953. $3.00. Pages xi, 
242. 

Discussions about natural law are 
frequent in the literature of juris- 
Like all 


ideas, the notion of natural law re- 


prudence. fundamental 
quires frequent consideration, for it 
pervades much of our legal thinking. 
Eugene Gerhart, one of the editors 
of the JouRNAL, and a practicing law 
yer, has written an important and 
readable book which should be of 
great assistance to lawyers who are 
currently interested in these ques- 
tions. 

Natural law is a phrase of many 
meanings. Indeed, one might fairly 
say that it has about as many mean- 
ings as there are persons who use it. 
When we are dealing with such a 
concept, it is important that we 
perceive and apply as consistently as 
possible the meaning we intend. As 
Mr. Gerhart says in his prefatory 
note, “The truth of the premises in 
logic is far more important than the 
form of the syllogism.” 

Mr. Gerhart focuses his attention 
on two of the meanings which have 
been frequently encountered in 
American writing about natural law. 
He shows that natural law has been 
given a religious or theological mean 
ing. This is sometimes expressed by 
saying that natural law is the eternal 
law. This of course leads to the 
questions: What is the eternal law? 
And who should interpret it? Some 
find the answers to these questions 
in authoritative scriptures and in 
the authority of a church. 

But American history clearly shows 


that our country was founded on 


Nominating Petitions 


quite a different view of the nature 
of natural law. Mr. Gerhart points 
out in his concluding chapter that 
the doctrine of natural law was the 
foundation of “the theory of demo- 
cratic natural rights which was pro- 
pounded by Locke and which pro- 
American 
democracy. Natural law, then, sup- 


vides the basis of our 
ports the doctrine of popular sover- 
eignty, of rule by the people.” This 
is largely independent of any reli- 
gious or ecclesiastical basis. Its nature 
may be developed by reason, but it is 
not based on authoritative interpre- 
tation of any text. 

Much that has recently been writ 
ten in this area has gone to unfortu- 
nate extremes. As able and thought- 
ful a citizen as Mr. Justice Holmes 
has been violently attacked on the 
ground that he was “authoritarian” 
and “totalitarian” because, forsooth, 
he did not accept an authoritarian 
basis for natural law. Yet, it is not 
hard to come to the conclusion that 
many of those who find a satisfying 
religious basis for natural law are 
themselves in danger of developing 
an authoritarian doctrine. 1 am in 
favor of natural law, but I am not 
sure that I will like to be bound in 
all things by the other fellow’s ver- 
sion of it. 

Those who are sure that they know 
“absolute, immutable truth” 
are not likely to think in terms of 


about 


premises or even to be aware that 
they have premises. And the alterna- 
tives are not amorality, economic 
materialism, totalitarianism or athe- 
istic communism. Those who think 
so have missed one of the great vistas 
of the human spirit. The basic dig- 
nity of man, the notion that he has 
freedom and responsibility to work 
out his own judgments and actions 
as to right and wrong, is surely not 
an amoral concept, nor even an ir- 
religious one. 

Mr. Gerhart discusses these prob- 
lems with clarity and understanding. 
He has not written an abstract book 
for philosophers but a book for law- 
vers who are interested in a_ bette 
understanding of the foundations ol 
the law they administer. He has not 
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hesitated to discuss the implications 
of extreme religious versions of nat- 
ural law, but he has at all times ap- 
proached the questions fairly and 
temperately. It is not surprising that 
his conclusion is against the author- 
“The 


democ- 


itarian view of natural law. 


very essence of American 


racy”, he says, “demands the use of 


Nominating Petitions 
(Coniinued from page 310) 


ler, Richard H. Bowerman, Harrison 
F. Turnbull, John E. Ecklund, Jr., 
and Thew Wright, Jr., of New Ha- 
ven. 


lowa 


® The nomi- 
nate Ingalls Swisher, of Iowa City, 
for the office of State Delegate for 
and from the State of Iowa to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

John K. Chalmers, Robert W. 
Clewell, William 'T. Connery, M. M. 
Cooney, M. H. Czizek, 
Fautsch, William C. 
J. Heffernan, Henry C. Kenline, 
Robert Kenline, Edward A. McDer- 
mott, Francis J. O'Connor, E. Mar- 


undersigned hereby 


Louis F. 
Fuerste, John 


shall Thomas and Eugene D. Wright, 
of Dubuque; 

Burt J. Thompson, of Forest City; 

John A. Blanchard, 
Brunk, E. Eugene Davis, Neill Gar- 
rett, Wendell B. Gibson, John P. 
Harper, Matthew J. Heartney, Jr., 
Phineas M. Henry, John N. Hughes, 
Jr. and W. B. Hurlburt, of Des 
Moines. 


Gregory 


Maine 


® The undersigned hereby nominate 
Clement F. Robinson, of Portland, 
for the office of State Delegate for 
and from the State of Maine to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

Joseph B. Campbell, Arthur A. 
Hebert, Herbert E. Locke and James 
L. Reid, of Augusta; 
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the critical faculty of men’s minds. 
Democracy assumes that truth is dis- 
covered only by inquiry and the ap- 
plication of reason to human ex- 
perience.” 

Dean Pound has contributed an il- 
luminating introduction to the book 
which provides an excellent setting 
for the problems which Mr. Gerhart 


James E. Mitchell, of Bangor; 

William Fenton and Edwin R. 
Smith, of Bar Harbor; 

Boyd L. Bailey and Edward W. 
Bridgham, of Bath; 

James B. Perkins, Jr., of Boothbay 
Harbor; 

Harold M. Hayes, of Dover-Fox- 
croft; 

Currier C. Holman, of Farming- 
ton; 

Frank W. Bjorkland and Albert J. 
Stearns, of Norway; 

Clark D. Chapman, Clark D. Chap- 
man, Jr., Wilford G. Chapman, Ed- 
ward F. Dana, John F. Dana, Edward 
T. Gignoux, Leon V. Walker and 
Brooks Whitehouse, of Portland; 

Edward F. Merrill, of Skowhegan; 

Robert T. Smith and Gordan M. 
Stewart, of South Paris. 


Michigan 


=" The undersigned hereby nominate 
Glenn M. Coulter, of Detroit, for 
the office of State Delegate for and 
from the State of Michigan to be 
elected in 1954 for a three-year term 
beginning at the adjournment of 
the 1954 Annual Meeting: 

Harry G. Gault, Russell E. Bow- 
ers, Jr., Ralph M. Freeman, Andrew 
J. Transue, C. Rees Dean, Ralph E. 
Gault, Charles B. Cumings 
Arthur M. Buder, of Flint; 

Arthur F, 
Brand, George E. Brand, Jr., Hugh 
Francis, Ira W. Jayne, Lila M. Neu- 
enfelt, Thomas G. Long, Frank D. 
Eaman, Patrick H. O’Brien, Robert 
M. Toms, Charles Wright, Jr., and 
Alfred E. Lindbloom, of Detroit; 

Fred Roland Allaben, Sam F. 
Massie, Jr., Gordon B. Wheeler, T. 


and 


Lederle, George E. 


has set for discussion. The book as a 


whole is a thought-provoking treat- 
ment of basic questions, and a wel- 
come and effective presentation of a 
point of view which has needed state- 
ment in terms understandable to the 
ordinary reader. 

ERwWIN N. GRISWOLD 


Harvard Law School 
Cambridge. Massachusetts 


Gerald McShane and Buford A. 


Upham, of Grand Rapids. 


Montana 


® The undersigned hereby nominate 
Julius J. Wuerthner, of Great Falls, 
for the office of State Delegate for 
and from the State of Montana, to 
be elected in 1954 for a three-year 
term beginning at the adjournment 
of the 1954 Annual Meeting: 

Wesley W. Wertz, Enor K. Mat- 
son, T. B. Weir, Carl Rasch, Milton 
C. Gunn, H. J. Luxan, Jr., T. P. 
Patterson and J. R. Marchi, of 
Helena; 

James M. Haughey, Bruce R. 
Toole, H. J. Coleman, Norman Han- 
son, John S. Goff, Richard J. Car- 
stensen, Frank A. Gallagher and 
Norma S. Stotesbury, of Billings; 

John P. Wuerthner, O. B. Kotz, 
I. W. Church, R. F. Clary, Jr., Alex 
Blewett, Jr., John H. Weaver, Art 
Jardine, S. B. Chase, Jr., and Wil- 
liam F. Browning, of Great Falls. 


New Jersey 


® The undersigned hereby nominate 
Sylvester C. Smith, Jr., of Newark, 
for the office of State Delegate for 
and from the State of New Jersey to 
be elected in 1954 for a three-year 
term beginning at the adjournment 
of the 1954 Annual Meeting: 
Frank G. Koch, F. Frelinghuysen, 
Roger C. Ward, John R. Hardin, Jr., 
Howell, Mahlon Pitney, 
Robert P. Hazlehurst, Jr., Augustus 
C. Studerus, Jr., Woodruff J. Eng- 
lish, Ward J. Herbert, Conover Eng- 
lish, Verling C. Enterman, John A. 


Corwin 


Amerman, Alan W. Carric, Ralph 
E. Lum, Jr., John R. Rose, Vincent 
P. Biunno, Joseph J. Biunno, 
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tharles S. Barrett, Jr., Raymond W. 
Troy, Edmund 
:. W. Fairlie, Richard J. Congleton, 


\lexander Query and Francis W. 


Mancusi-Ungaro, 


Thomas, of Newark. 


Oklahoma 


# The undersigned hereby nominate 
William S. Hamilton, of Pawhuska, 
for the office of State Delegate fon 
and from the State of Oklahoma to 
be elected in 1954 for a three-year 
term beginning at the adjournment 
of the 1954 Annual Meeting: 

Jack T. Conn, Vernon 
and A. W. Trice, of Ada; 

Louis A. Fischl, of Ardmore; 

Earl Sneed, Jr., and R. Dale Vliet, 
of Norman; 

James R. Eagleton, G. M. Fullet 
and Gomer Smith, Jr., of Oklahoma 
City; 

Paul W. 
Rosser, Jes of Perry; 

Dick Bell and Homer H. Bishop, 
of Seminole; 


Roberts 


Cress and Emmet V. 


C. H. Rosenstein, of Tulsa; 

H. W. Carver, David M. 
Dudley H. Culp, Earl A. 
Hicks Epton, Thomas J. Horsley, 
\. C. Kidd, Joe C. Looney, J. A. 
Patterson, Richard S. Roberts and 
Hugh Roff, of Wewoka. 


Cook, 


Davis, 


Oklahoma 

nomi- 
nate Howard T. Tumilty, of Okla- 
homa City, for the office of State 


" The undersigned hereby 


Delegate for and from the State of 
Oklahoma to be elected in 1954 for 
a three-year term beginning at the 
adjournment of the 1954 Annual 
Meeting: 

A. W. Trice, of Ada; 

R. Place Montgomery, of Hobart; 

Charles P. Ames, Calvin Boxley, 
Ben L. Burdick, V. P. Crowe, Fred 
\. Daugherty, Paul Dudley, Fred W. 
Dunlevy, James D. Fellers, Earl Fos- 
ter, Jr., James C. Gibbens, George S. 
Jerome Hemry, John G. 
Hervey, William J]. Holloway, Jr., 
DeWitt B. Kirk, John E. Luttrell, 
Bruce F. Morrison, Welcome D. 
Pierson, John W. Swinford, C. Har- 
id Thweatt, Lee B. Thompson, R. 


Guysi, 


A. Tolbert and W. R. 
of Oklahoma City. 


Withington, 


South Carolina 


® The undersigned hereby nominate 
Walton J. McLeod, Jr., of Walter- 
boro, for the office of State Delegate 
State of South 
1954 for 
a three-year term beginning at the 
1954 


for and from the 


Carolina, to be elected in 
adjournment of the (Annual 
Meeting: 

E. L. Fishburne, Isadore Bogo- 
slow, Thomas M. Howell, Jr., J. M. 
Moorer and Heber R. 
Walterboro; 

Wesley M. Walker, Fletcher C, 
Mann, J. D. Todd, Jr., W. Harold 
Arnold and E, P. Riley, of Green- 
ville; 

Edwin W. Johnson, Nevill Hol- 
combe, Horace L. Bomar, Robert L. 
Stoddard, Rufus M. Ward and Har- 
vey W. Johnson, of Spartanburg; 
Brown and R. M. Jel- 
feries, Jr., of Barnwell; 

Frank H. Bailey, Edward D. Buck- 
Mitchell, Jr., A. T. 
Smythe, Jr., S. Henry Edmunds, Jo- 
seph_ R. 
Howe, Jr., of Charleston. 


Padgett, of 


Edgar A. 


ley, Julian 


Young and Gedney M. 


Texas 


® The undersigned hereby nominate 
James L. Shepherd, Jr., of Houston, 
for the office of State Delegate for 
and from the State of Texas to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

B. M. Britain, W. W. Gibson and 
Sterling E. Kinney, of Amarillo; 

James P. Hart, Everett L. Looney 
and J. A. Rauhut, of Austin; 

Major T. Bell, Quentin Keith and 
John G. Tucker, of Beaumont; 

Cecil E. Burney, Owen D. Cox and 
C. L. Hale, Jr., of Corpus Christi; 

Paul Carrington, W. H. Jack, john 
Paul Jackson and Robert G. Storey, 
of Dallas; 

% © 
Smith, of El Paso; 

B. L. Agerton, S. A. Crowley and 
G. W. Parker, Jr., of Fort Worth; 


Rasberry and Eugene R. 
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William Bonner, Cecil N. Cook, 
Warren J. Dale and W. J. Knight, of 
Houston. 


Washington 


® The undersigned hereby nominate 
Richard S. Munter, of Spokane, for 
the office of State Delegate for and 
from the State of Washington to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

Robert M. Brown, W. B. Chandler, 
F. B. Danskin, Robert W. Danson, 
William G. Ennis, Daniel W. Gaiser, 
Fred W. Gilbert, Paul H. Graves, 
H. M. Hamblen, L. R. Hamblen, 
Horton Herman, Lyle Keith, B. H. 
Kizer, A. A. Lundin, Thomas Malott, 
Alan G. Paine, C. D. Randall, Nelson 
B. Repsold, Charles F. Scanlan, Del 
Cary Smith, Lawrence W. Thayer, 
Clare E. Turner and P. H. Winston, 
of Spokane; 

Frank M. Carnahan and Joseph H. 
Gordon, of Tacoma. 

Wyoming 

® The undersigned hereby nominate 
H. Glenn Kinsley, of Sheridan, for 
the office of State Delegate for and 
from the State of Wyoming to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

C. A. Zaring and James A. Zaring, 
of Basin; 

Burt Griggs, William J. Kirven 
and Robert B. Rose, of Buffalo; 

Edward E. Murane, Houston G. 
Williams D. W. Ogilbee, of 
Casper; 


and 


James A. Greenwood and Harry 
B. Henderson, of Cheyenne; 

James Simonton, Oliver W. Stead- 
man and Sarah Dorothy Steadman, 
ol Cody; 

Clarence W. Cook, Louis Kabell, 
Jr., P. W. Spaulding and Vincent A. 
Vehar, of Evanston; 

James E. Barrett and Thomas O. 
Miller, of Lusk; 

R. Lauren Moran, of Riverton; 

Henry A. Burgess, R. G. Diefen- 
derfer and Robert E. Holstedt, of 
Sheridan; 

Kyle Casselman and Stanley K. 
Hathaway, of Torrington. 
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Review of Recent 


Supreme Court Decisions 


AERONAUTICS 


What Constitutes “Need” of Carrier 
of Air Mail in Determining Subsidy 


® Delta Air Lines, Inc. v. Summer- 
field, 347 U.S. 74, 98 L. ed. (Advance 
p. 281), 74 S. Ct. 350, 22 U. S. Law 
Week 4092. (Nos. 222 and 223, 
decided February 1, 1954.) Western 
Air Lines, Inc. v. Civil Aeronautics 
Board, 347 U. S, 67, 98 L. ed. (Ad- 
vance p. 285), 74 S. Ct. 347, 22 U.S. 
Law Week 4094. (Nos. 224 and 225, 
decided February 1, 1954.) 

The Civil Aeronautics Act author- 
izes the CAB to prescribe air mail 
rates. Some rates are service rates, 
based on mail-miles flown, others are 
subsidy rates, based on the need of 
the carrier. These cases concerned 
subsidy rates and settled a contro- 
versy concerning the meaning of the 
“the need of each 


statutory words 


such air carrier” 
In Nos. 224 and 


Lines filed a petition for a rate orde1 


99OF 


225, Western Ain 
in 1944 on a route between Denver 
and Los Angeles. In 1951, the Board 
finally determined the rate appli- 
cable between May, 1944, and De- 
cember, 1948. During the period, 
Western realized some $88,000 profit 
from the route as a result of its opera- 
tion of restaurants and other conces 
sions at airport terminals. It had also 
sold to United Air Lines its certifi- 
cate and properties for air operations 
on the route at a profit of over 
$1,600,000. The treated the 
profit derived from the sale of the 


Board 


tangible assets (about $650,000) as 
the 
subsidy compensation by that 


“other revenue” and reduced 
amount, but declined to reduce the 


subsidy by the amount of the profit 


Reviews in this issue by Rowland L. Young 
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realized from the sale of the “intan 
gible value” of the route. Western 
challenged the the 


amounts received from the conces- 


inclusion of 


sions and the profit from the sale of 
the tangible assets in figuring the 
subsidy; the Postmaster General 
challenged the exclusion of the profit 
on the sale of the intangibles. 

Su- 


preme Court, Mr. Justice DouGLas 


Speaking for a unanimous 
approved use of both the profit from 
the concessions and all the profits 
from the sale to reduce the subsidies. 
The Court said that “the need” of 
the carrier was the need of the carrier 
as a whole, and that the “need” for 
a subsidy decreases whether the opu 
lence of a carrier is due to transporta- 
tion activities or to other activities 
the and other 
concessions. The Court held that the 
Board had forsaken the standard of 


such as restaurants 


“need” in excluding the profit from 
the intangible assets. The Board had 
said its decision on this point ‘“was 
reached solely because we are thus 
seeking to encourage improvement 
of the air route pattern through vol- 
untary route transfers by other air 
carriers. .” The Court answered 
this by saying that the issue was 
“how much additional money West- 
ern is to receive in the form of a 
subsidy. Western’s ‘need’ is the meas 
ure of the amount authorized by 
Congress.” 

In Nos. 223, Delta Ain 
Lines conducted both domestic and 
foreign air mail operations. The do- 


999 


a ee 


and 


mestic service yielded earnings above 
the set return, which the Board re- 
fused to offset against Delta’s foreign 
operations, giving as its reasons that 
it would put an “unjustifiable strain” 
on the domestic operations if they 
were required to carry the interna- 


tional operations, and its conclusion 


George Rossman 


Editor-in-Charge 


that regulatory ends would be bette: 
served by maintaining “the compara 
tive status” between domestic carriers 
with foreign routes and those with 
out. 

The Supreme Court, again speak 
ing through Mr. Justice DouGLas, 
unanimously affirmed the Court of 
\ppeals’ reversal of the Board's posi 
tion. The Court said that the “need” 
of the carrier, to be considered in 
fixing the subsidies, was the “need” 
measured by its entire operations, 
and held that the Board had no dis 
cretion to disregard any portion of a 
carrier’s revenue because of economic 
or other considerations. The Court 
answered the Board’s policy argu 
ments to the contrary by saying that 
that was a question for Congress to 
decide. 

The cases were argued by Emory 
I. Nunneley, Jr., for the CAB, L. 
Welch Pogue for Delta Air Lines, 
Hugh W. Darling for Western An 
Lines and Daniel M. Friedman fo 
Postmaster General Summerfield. 


COURTS 


Jurisdiction of Federal District Court 
Over Land Condemnation After State 
Administrative Proceedings Have Be- 
gun 


®Chicago, Rock Island and Pacifu 
Railroad v. Stude, 346 U.S. 574, 98 L 
ed. (Advance p. 225), 74 S. Ct. 299, 
22 U. S. Law Week 4079. (No. 209, 
decided January 18, 1954.) 

Acting under the authority to ac 
quire land by condemnation con 
ferred by the Iowa State Commerce 
Commission, the Rock Island Rail- 
road took possession of land in Pot- 
tawattamie County, lowa. Damages 
were assessed at $24,888.60 by a com 
mission. The railroad filed an appeal 
this award in a state 


from court, 


under Iowa law, and a complaint in 
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he United States District Court for 
he Southern District of lowa, alleg 
ing diversity of citizenship, praying 
lamages and asking that the damages 
be fixed at not more than $10,000. 
Vhereafter, the railroad filed a peti 
ion to remove the cause from the 


state court to the federal court, 


while respondents moved for dis 
nissal of the complaint and for re 
mand of the case back to the state 
court. The federal court granted the 
motion to dismiss the complaint but 
denied the motion to remand. 

The Court of Appeals affirmed dis 
missal of the complaint but reversed 
denial of the motion to remand, 
ordering the cause remanded to the 
state court. 

Mr. Justice MINTON, speaking for 
the Supreme Court, affirmed. The 
Court held that under 
144] = (a). of. Zo U,S.C., 


road could not secure removal to the 


Section 
the rail 
“de- 
The 


railroad 


federal courts unless it was a 
fendant nonresident of Iowa”. 
Court concluded that the 
was not such a defendant, despite the 
fact that it was considered the de- 
fendant in the proceedings in the 
The Court cited Mason 
City v. Boynton, 204 U. S. 570, to the 
effect that federal law, not state law, 


lowa courts. 


determines who is the defendant for 
the purpose of removal. The rail- 
road remained the plaintiff in fed- 
eral eyes, despite the fact that the 
state procedural provisions made it 
nominally the defendant on its ap 
peal from the Commission's deter 
mination. 

As for 
original complaint filed in the Dis 


the motion to dismiss the 


trict Court, the Court said that the 
railroad was attempting to “review 
the state proceedings on appeal to 
District Court”. That 
court does not sit as an appellate 


the Federal 
court, the opinion said, and there is 
no provision either by Congress o1 
the Federal Rules to permit separa 
tion of the question of damages and 
trial of that issue apart from the 
substantive right from which the 
damages arose. 

Mr. Justice BLAck dissented, argu 
ing that the railroad was entitled to 


have its case tried in the federal court 


since it had met all the requirements 
to invoke diversity jurisdiction. 

Mr. Justice FRANKFURTER, who also 
wrote a dissenting opinion, argued 
that there was nothing in the Iowa 
Code or the federal Judicial Code 
which ousts the federal jurisdiction 
merely because the railroad complied 
literally with the lowa condemnation 
procedure. 

The case was argued by Alden B. 
and B. A. Webster, Jr., 
for petitioner and by Raymond A. 
Smith and Harold W. Kauffman fo 
respondents. 


Howland 


CRIMES 


Conviction of Mail Fraud Where There 
Is No Direct Evidence of Use of Mails 
® Pereira and Brading v. United 
States, 347 U. S. 1, 98 L. ed. (Ad- 
vance p. 241), 74 S. Ct. 358, 22 U. S. 
Law Week 4110. (No. 50, decided 
February 1, 1954.) 

Pereira and Brading were con- 
victed in the United States District 
the District of 
Texas on three counts of an indict- 


Court for Western 
ment charging violation of the mail 
fraud statute, violation of the Na 
tional Stolen Property Act, and a 
conspiracy to commit the substantive 
offenses. 

The activities of the petitioners 
took the form of a confidence game. 
The victim was one Mrs. Joyce, a 
wealthy widow, to whom Pereira rep- 
resented himself as the proprietor of 
several profitable hotels. The two 
persuaded Mrs. Joyce to marry Pe 
reira and to invest $35,000 in a hotel 
he pretended to be buying in Green 
ville, Texas. She sold securities in 
Los Angeles to raise the money, re- 
ceiving a check on a Los Angeles 
bank, which she gave to Pereira who 
endorsed it for collection to a bank 
in El Paso. Pereira and Brading then 
left the home of the victim in Ros 
New Cadillac 
purchased with her money, and drove 


well, Mexico, in a 
to El Paso where they picked up the 
$35,000. Needless to say, that was the 
last Mrs. Joyce saw of her husband 
or the money until the trial seven 
months later. 

Petitioners challenged their con 


viction on the substantive counts on 


of Recent Supreme Court Decisions 


the ground that there was no evi 
dence of any mailing or of transport 
ing stolen property interstate. They 
did not deny the plan to defraud 
Mrs. Joyce. 

The Supreme Court affirmed the 
convictions in an opinion written by 
the Curer JUSTICE. 

The Court had little trouble in 
afirming the convictions. It was not 
necessary, the Court held, to show 
that petitioners actually mailed or 
transported anything themselves: “It 
is sufficient if they caused it to be 
done”. When Pereira delivered the 
check drawn on the Los Angeles 
bank to the El Paso bank, the Court 
reasoned, he could reasonably foresee 
that the check would be mailed from 
Texas to California in the ordinary 
course of business. This was sufficient 


“ 


to show that he “caused” the mails 
to be used. 

Similarly, when Pereira delivered 
the check to the El Paso bank for 


collection, he “caused” it to be trans- 
ported in interstate commerce, the 
Court declared, since it is common 
knowledge that such checks must be 
sent to the drawee bank for collec- 
tion. 

As for Brading, the Court found 
the evidence “clear and convincing” 
that he was a participant in the fraud 
from the beginning. He had made 
the original contact with the victim, 
had persuaded her to lend money to 
Pereira and had sent telegrams under 
the name “E. J. Wilson”, supposedly 
the name of Pereira’s broker. The 
Court held that this was ample evi- 
dence from which the jury might 
conclude that Brading aided, abetted 
or counseled Pereira in the commis- 
sion of the substantive offenses. 

The Court gave short shrift to an 
argument that petitioners’ conviction 
on both the substantive counts and 
the conspiracy count constituted 
double jeopardy. “Only if the sub- 
stantive offense and the conspiracy 
are identical does a conviction for 
both constitute double jeopardy”, it 
said. 

Mr. Justice Reep took no part in 
the consideration or decision of the 
case. 


Mr. Justice MINTON, joined by Mr. 
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Justice BLack and Mr. Justice Douc- 
LAS, wrote an opinion concurring as 
to the conviction of Pereira on all 
three counts and as to the conviction 
of Brading on the conspiracy count, 
but dissenting as to Brading’s con- 
viction on the substantive counts. 
The dissent took the view that there 
was no direct evidence that Brading 
actually knew that the $35,000 would 
be received by check or that the 
check would be drawn on an out-ol- 
state bank. Accordingly, the opinion 
argued that to the above inference 
must be added the inference of 
Brading’s knowing that the check 
would be mailed across state lines. 
Thus, in the absence of direct proof, 
Brading was being simply “guessed” 
into the federal penitentiary. “It 
may be good guessing, but it is not 
proof.” 

The case was argued by Charles L. 
Sylvester for petitioners and by John 
R. Wilkins for respondent. 


EVIDENCE 


Use of Illegally Obtained Evidence 
To Impeach Credibility of Witness 


® Walder v. United States, 347 U.S. 
62, 98 L. ed. (Advance p. 278), 74 
S. Ct. 354, 22 U. S. Law Week 4095. 
(No. 121, decided February 1, 1954.) 

This case presented a novel aspect 
of the federal doctrine forbidding 
the use of illegally obtained evidence. 

In 1950, petitioner was indicted 
in the United States District Court 
for the Western District of Missouri 
for purchasing and possessing one 
grain of heroin. The case was dis- 
missed after it appeared that the evi- 
dence had been obtained by illegal 
search and seizure. 

In 1952, petitioner was again in- 
dicted for four other sales of nar- 
cotics. The witness for the 
defense was petitioner himself. He 
asserted that he had never purchased, 
sold or possessed narcotics. He also 
denied that any narcotics were taken 
from him on the occasion of the 1950 


only 


search and seizure. The trial court 
admitted the testimony of one of the 
officers who had participated in the 
unlawful search and seizure and the 
chemist who had analyzed the heroin 
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capsule there seized, charging the 
jury that this evidence was to be used 
solely to impeach the credibility of 
the defendant. 

Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, upheld the 
admission of the unlawfully seized 
heroin to attack the credibility of 
the defendant. Reaffirming the rule 
that the Government cannot violate 
the Fourth Amendment and use the 
fruits of its unlawful conduct to se- 
cure a conviction (the so-called 
Weeks doctrine) , the Court declared 
that it was quite another thing to 
permit a defendant to turn the exis- 
tence of such evidence to his own 
advantage by using it as a shield 
against contradiction of untruth. 
“There is hardly justification for let- 
ting the defendant affirmatively re- 
sort to perjurious testimony in reli- 
ance on the Government’s disability 
to challenge his credibility.” 

The Court distinguished this case 
from Agnello v. United States, 269 
U.S. 20, on its facts. 

Mr. Justice BLack and Mr. Justice 
DouGLas dissented without opinion. 

The case was argued by Paul A. 
Porter for petitioner and by Robert 
S. Erdahl for respondent. 


GOVERNMENT CORPORATIONS 


Application of Limitations Period to 
Claim by Commodity Credit Corpora- 
tion 


® United States v. Lindsay, 346 U. S. 
568, 98 L. ed. (Advance p. 221), 
74 S. Ct. 287, 22 U. S. Law Week 
1086. (No. 94, decided January 18, 
1954.) 

This was a complaint 
Lindsay and other respondents who 


against 


allegedly delivered damaged wool 
to the Government in violation of 
an agreement with the Commodity 
Credit Corporation. The wool was 
delivered on February 26, 1945. The 
complaint was filed February 29, 
1952. The defendants moved to dis- 
miss on the ground that the Govern- 
ment’s seven-year-old claim was 
barred by the six-year-statute of lim- 
itations of a 1948 act which provides 
that “No suit by or against the Cor- 
poration shall be allowed unless. . . 





it shall have been brought within 


six years after the right accrued on 
which suit is brought. . . .”” The Gov 
ernment contended that the statute 
should not be given a retroactive 
effect and to avoid this, argued that 
the limitations period began to run 
in 1948 when the limitations statute 
was enacted. 

Speaking 
Black, the 
adopt the Government’s interpreta 


through Mr. Justice 


Court refused to 
The Court re 
fused to read the words “six years 


tion of the statute. 


after the right accrued” as if they 
meant “six years after the effective 
date of the Act when it is applied 
to pre-existing causes of action”. In 
spite of some precedent for such an 
interpretation, the Court said, the 
word accrued has not acquired a 
technical meaning which Congress 
have had in mind when it 
1948 act. The Court 
pointed out that most of the prece- 


must 
passed the 


dents giving accrued that special 
meaning had done so “to avoid pos- 
sible constitutional questions should 
the statutes be interpreted in a way 
that would destroy private rights”. 
No. such 


arose in this case. 


constitutional question 

Mr. Justice Reep dissented, argu 
ing that the precedents interpreting 
limitations statutes “without excep 
tion” give the word accrued prospec 
tive meaning. 

The case was argued by Paul A. 
Sweeney for petitioner and by Ed 
ward C. Park for respondent. 


SHIPPING 


Jurisdiction of State Court Over Suit 
for Partition of a Vessel 


® Madruga v. Superior Court oj 
California, 346 U. S. 556, 98 L. ed 
(Advance p. 214), 74 S. Ct. 298, 22 
U. S. Law Week 4083. (No. 35, de 
cided January 18, 1954.) 

At issue in this case was the juris 
diction of a state court to entertair 
a suit for sale of a vessel and parti 
tion of the proceeds. The defendan 
Madruga owned a 15 per cent inter 
est in the ship while the eight plain 
tiffs owned undivided interests aggre 
gating 85 per cent. The defendan 
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contended that exclusive jurisdiction 
was vested in the federal courts by 
Article III, Section 2, of the Consti- 
tution. 

Speaking for the Supreme Court, 
Mr. Justice BLack upheld the juris- 
diction of the state court. Admitting 
that the precedents were conflicting, 
the Court concluded that the power 
of admiralty “as Congress and the 
courts have developed it over the 
years” is broad enough for United 
States district courts to order vessels 
sold for partition. The Court held 
that admiralty’s jurisdiction was ex- 
clusive, however, only in maritime 
cases “begun and carried on as pro- 
ceedings in rem”. Here, it was held, 
plaintiffs’ quarrel was with the co- 
owner, not the ship, and the ship 
was not the defendant. 

The Court also rejected the argu- 
ment that there was a national ad- 
miralty rule that permits sales for 
partition 
interests. 


only as between 
The Court said that no 


such rule had ever been established 


equal 


by the courts or adopted by Congress. 

. a national partition rule is not 
of major importance to the shipping 
world. We can foresee at this time 
no possible injury to commerce o1 
navigation if states continue to be 
free to follow their own customary 
Court 


partition procedures”, the 


said. 


Mr. Justice FRANKFURTER, joined 
by Mr. Justice JACKSON, wrote a dis- 
senting opinion. The dissent con- 
tended that the proceeding was in 
rem and therefore beyond the power 
of the Court, on its own initiative, 
to confer jurisdiction in the states. 

The case was argued by Eli H. 


Levenson for petitioner and by 
Northcutt Ely for respondent. 
TAXATION 


Priority of Federal Lien versus Staie 
Lien 


= United States v. City of New Brit- 
ain, Connecticut, 347 U. S. 81, 98 
L. ed. (Advance p. 289), 74 S. Ct. 
367, 22 U. S. Law Week 4089. (No. 
92, decided February 1, 1954.) 

The Court was faced here with a 
question of the relative priority of 
statutory federal and municipal liens 
to the proceeds of a mortgage fore- 
closure sale of the property to which 
the liens attached. The foreclosure 
sale yielded $28,071.24, against 
which there were claims amounting 
to some $31,000, including the ex- 
penses of the sale, two mortgages, a 
judgment of record and the liens. 
The United States’ lien for $8,475.13, 
securing unpaid withholding and 
unemployment taxes and insurance 
contributions, was created by Sec- 
tion 3670 of the Internal Revenue 
Code; the City’s liens were for de- 


Proposes “John Marshall Month” 


Review 
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linquent real estate taxes and water 
rent, and amounted to $3,587.71. A 
state directed that the sale 
expenses, the City’s liens, the mort- 
gages, the judgment lien and the 
federal liens be paid in that order. 
The Connecticut Supreme Court of 
Errors affirmed. 


court 


Mr. Justice Minton, for a unani- 
mous Court, citing the principle that 
“the first in time is the first in right”, 
vacated the judgment and remanded 
the case to the Supreme Court of 
Errors to determine the order of 
priority under that principle. 

The Court accepted the state 
courts’ holding that the City’s liens 
were specific and perfected, but de- 
clared that the City gained no prior- 
ity merely by the fact that its liens 
were specific while those of the Fed- 
eral Government were general. Nor 
was this a case, the Court went on, of 
an insolvent debtor, where Congress 
has protected the federal revenue by 
giving the United States an absolute 
priority. In applying the “first in 
time, first in right” rule, the Court 
distinguished this case from United 
States v. Security Trust and Savings 
Bank, 340 U. S. 47, 95 L. ed. 53, 
71 S. Ct. 111, 19 U. S. Law Week 
L005. 

The case was argued by Marvin E. 
Frankel for petitioner and by Frank 
R. Kennedy for respondent. 


A resolution pending in the House of Representatives 
designates September, 1955, as “John Marshall Bicenten- 


nial Month”, commemorating the 200th anniversary, on 
September 24, of the birth of the great Chief Justice. 


I'he resolution was introduced by Representative 
DeWitt S. Hyde, of Maryland, and was referred to the 
House Judiciary Committee. Mr. Hyde was acting upon 


a suggestion by Peter F. Snyder, a member of the Dis- 


trict of Columbia Bar, who sponsored the idea in a 
resolution adopted by the Bar Association of the District 
of Columbia last fall. 


The 


House resolution 


requests the 


President to 


proclaim the month and creates a commission “to super- 


vise and direct” its observance. 
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The current product of courts, 





What’s New in the Law 


George Rossman * EDITOR-IN-CHARGE 


departments and agencies 


Constitutional Law . . . distribution of 
Bibles in public schools. 

® The King James version of the 
New Testament is sectarian and dis- 
tribution of it in the public school 
system to children, whose parents 
request it, violates constitutional 
provisions relating to freedom of re- 
ligion. This is the ruling of the Su- 
preme Court of New Jersey in a case 
in which the parents of Catholic 
and Jewish pupils were successful in 
preventing the Rutherford Board of 
Education from carrying out a plan 
of distribution of Bibles furnished 
by the Gideons organization. 

The Bible in question—the so- 
called Gideon Bible found in practi- 
cally every hotel room in the United 
States—is the King James version ol 
the New Testament, supplemented 
by Psalms and Proverbs from the 
Old Testament. In co-operation with 
the Gideons, the Board had distrib- 
uted a request form to pupils for 
the signature of the parents if they 
desired their child to be furnished 
with the Bible. 

Speaking for the Court, Chief Jus- 
tice Vanderbilt made an extensive 
historical review of the struggle for 
freedom of religion and concluded 
that the injunction of the First 
Amendment, prohibiting the making 
of any law “respecting an establish- 
ment of religion”, has under judicial 
interpretation come to mean that 
the state must be neutral in its rela- 
tions with believers and nonbelievers 
and among various religious sects. 
The Court noted that there were 
“ever-continuing debates 
the meaning which should be given 
to the First Amendment”, but ruled 
“that the state or any instrumentality 


as to 


thereof cannot under any circum. 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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stances show a preference for one re- 
ligion over another. Such favoritism 
cannot be tolerated and must be dis- 
approved as a clear violation of the 
Bill of Rights of our constitutions”. 
In this connection the Court pointed 
out that the New Jersey Constitution 
provided that “there shall be no 
establishment of one religious sect, 
in preference to another”. 

Next the Court considered and 
rejected the contention of the Board 
that the King James Bible is non- 
sectarian. Here the Court turned to 
the testimony adduced below and 
found it to be uncontroverted that 
the King James Bible is sectarian in 
that it is a Protestant-attuned book 
entirely unacceptable to and_pro- 
hibited by Catholic and Jewish theol- 
ogies. 

Too, the Court turned down the 
Board’s argument that the practice 
under fire was merely an accommo- 
dation of religion, in which the pub- 
lic school forced no one to take a 
Bible and in which no religious exe1 
cise or instrument was brought into 
the public schools. “This argument”, 
the Court said, “ignores the realities 
of life.” 
Christians, the Court observed, 


Non-Protestants and, non- 


would be subjected to the stigma of 
separatism. 

“To permit the distribution of 
the King James version of the Bible 
in the public schools of this state,” 
the Court concluded, “would be to 
cast aside all the progress made in 
the United States and throughout 
New Jersey in the field of religious 
toleration and freedom.” 

(Tudor v. Board of Education, 
Sup. Ct. N. J., December 7, 1953, 
Vanderbilt, C.]., 100 A. 2d 857.) 


Constitutional Law .. . political parties. 


® Mississippi's political party name 
registration law, as finally construed 
by the state’s supreme court, has 
been found wanting in due process 


and therefore unconstitutional by 


Richard B. Allen 


* ASSISTANT 


the United States District Court tor 
the Southern District of Mississippi. 

The statute provided that within 
30 days of its passage each political 
party in the state was required to 
register its name with the secretary 
of state, and that after such regis 
tration no other party could use that 
name or any part of it. This pitted 
the state’s two Republican parties 
—such as they were—against each 
other. On the same day the governor 
signed the bill the “Mississippi Re 
publican Party” registered its name. 
Twenty-two days later the “Republi- 
can Party of Mississippi’ attempted 
to register its name. Under authority 
of the statute, the application was 
denied. Thereafter in state litigation 
the Mississippi Supreme Court said 
the statute meant just what it said: 
whoever was first in the secretary of 
state’s office got the name. 

The federal court, being bound 
by the state court’s construction of 
the statute, held that the part of the 
law which denied the right to regis- 
ter the name “Republican” to a 
group which was using that name 
and existing at the time of the stat- 
ute’s enactment, merely because an- 
other group registered the name first, 
denied due process of law under the 
Fourteenth Amendment. 

(Howard et al. v. Ladner et al., 
U.S.D.C.S.D.Miss., October 16, 1953, 
Rives, J., 116 F. Supp. 783.) 


Constitutional Law state tax as 
burden on interstate commerce. 


®The Pennsylvania Supreme Court 
has upheld as constitutional that 
State’s excise tax on the gross re- 
ceipts of motor carriers as applied 
to an interstate commerce carrier, 
even though no part of the tax pro- 
ceeds is earmarked for highway pur 
poses. 

All parties to the litigation agreed 
that it is well-settled law that undet 
the commerce clause a state may not 
tax interstate commerce as such, but 
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that it may impose upon vehicles 
engaged in interstate commerce a 
reasonable and _ nondiscriminatory 
excise tax as compensation for the 
use of its highways. The objecting 
carriers contended that the Penn- 
sylvania tax was unreasonable and 
discriminatory and that it was not 
levied for compensation for the use 
of highways since the proceeds went 
into the state’s general fund, and not 
into a highway fund. 

The Court held that the formula 
by which the tax was imposed on 
interstate carriers was proper. Under 
the formula the tax is levied on that 
part of an interstate carrier’s gross 
receipts which corresponds to the 
percentage of its route mileage oper- 
ated in Pennsylvania as compared to 
its total operations. Secondly, the 
Court ruled that while such a tax 
on interstate carriers must be for the 
purpose of compensating the state 
for the use of its highways, the state 
does not lose its right to levy such 
compensatory taxes simply because 
the proceeds are not actually ear- 
marked for highway purposes. This 
is a matter for the exclusive deter- 
mination of the legislature, the Court 
declared, and an interstate carrier 
“may not base a constitutional ob- 
jection solely upon the use made of 
the proceeds of the tax”. 

The Court also rejected conten- 
tions that the tax was discriminatory 
when applied to mileage operated 
over the Pennsylvania Turnpike be- 
cause the interstate carriers also paid 
the regular toll to the state for trav- 
eling that road. 

One judge dissented on the ground 
that the tax was one on interstate 
commerce, and not for use of Penn- 
sylvania’s highways. “When an act 
wears a_ false face,” he said, 
“shouldn’t the courts look under- 
neath the masquerade to see whether 
the hands and body are really Esau’s 
even though the voice is Jacob's?” 

(Shirks Motor Express Corp. v. 
Messner et al., Sup. Ct. Pa., Novem- 
ber 17, 1953, rehearing denied De- 
cember 30, 1953, Chidsey, J., 100 A. 
2d 913.) 


Contempt invoking privilege 
against self-incrimination. 

®" The Court of Appeals for the 
First Circuit, confronted with a series 
of criminal contempt convictions, has 
held that a grand-jury witness can- 
not be found guilty of contempt 
for asserting his privilege against self- 
incrimination under the Fifth 
Amendment until the court, under 
whose authority the grand jury is 
convened, has ruled whether the 
privilege is available as to particular 
questions, has ordered the questions 
answered and the witness has refused 
to do so. 

The cases arose from a federal 
grand jury investigation into the 
Brink’s robbery in Boston. The Gov- 
ernment was attempting to get an 
indictment within the time allotted 
by the statute of limitations. In one 
case the witness refused to answer 
grand-jury questions on the ground 
of his Fifth Amendment privilege. 
Three days later the grand jury re- 
turned a presentment alleging that 
the witness “did wilfully, deliberately 
and contumaciously, by evasion and 
irresponsive answers, obstruct the 
process of this Court, and did ob- 
struct justice... .” Upon a hearing 
on the presentment, the district judge 
found the witness guilty of criminal 
sentenced him to 
eighteen months’ imprisonment. 

The Court ruled that the district 
court erred in considering the con- 
tempt complete by the simple refusal 
of the witness to answer. Whether the 
privilege against self-incrimination 
is claimed in good faith by a grand- 
jury witness, the Court declared, the 
proper procedure is for the district 


contempt and 


court to rule whether the privilege 
was invoked correctly and then to 
instruct the witness to answer or not. 
If the court found the privilege 
available, the proceeding would be 
terminated. If not, and questions 
were ordered answered and a refusal 
to do so made by the witness in open 
court, then the witness could be pun- 
ished by summary procedure in ac- 
cordance with Rule 42(a) of the 
Federal Rules of Criminal Procedure. 
If the refusal came after the witness 
reappeared before the grand jury, 
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he could be punished upon notice 
and hearing under Rule 42 (b). 

The Court pointed out the dif- 
ference in proceedings for contempt 
of a congressional committee under 
2 U.S.C.A. §192 and for contempt ol 
a federal court under 18 U.S.C.A. 
$401. In the former, the Court said, 
the offense is irretrievably commit- 
ted should a court subsequently rule 
the question “pertinent”, even if the 
privilege is claimed in good faith and 
the committee has made no ruling 
rejecting the claim of privilege. In 
the latter case, however, the Court 
continued, a judicial ruling that the 
claim of privilege is erroneous and an 
order that the questions must be an- 
swered is necessary as a basis for a 
contempt proceeding. 

(Carlson v. U.S., C.A. Ist, January 
7, 1954, Magruder, C.].) 
=" In a companion case the district 
judge had followed substantially the 
procedure regarded as correct by the 
Court of Appeals. After being or- 
dered to answer certain questions, the 
witness’ counsel stated in open court 
that the witness would not do so. 
The witness was then adjudged in 
criminal contempt and sentenced to 
a year’s imprisonment. 

Although the Court did not al- 
low the witness to supplement the 
record with newspaper clippings con- 
taining references to him as “a big 
time racketeer and gang leader”, the 
Court held that the factual back- 
ground of the grand jury proceedings 
showed that the witness had a good 
right to feel trepidation about an- 
swering any innocuous-appearing 
questions which might involve him 
in the Brink’s hold-up. It therefore 
ruled that he had rightly claimed his 
Fifth Amendment privilege. 

Apropos of the much-discussed 
Fifth Amendment privilege against 
self-incrimination, the Court said: 

Our forefathers when they wrote 
this provision . . . had in mind a lot of 
history which has been largely forgot- 
ten today. . . . They made a judgment, 
and expressed it in our fundamental 
law, that it were better for an oc- 
casional crime to go unpunished than 
that the prosecution should be free to 
build up a criminal case, in whole or 
in part, with the assistance of en- 
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forced disclosures by the accused. The 
against _ self-incrimination 
serves as a protection to the innocent 
as well as the guilty. . . . If it be 
thought that the privilege is outmoded 
in the conditions of this modern age, 
then the thing to do is to take it out 
of the Constitution, not to whittle it 
down by the subtle encroachments of 
judicial opinion. 


(Maffie vy. U.S., C.A. 1st, January 7, 
1954, Magruder, C.].) 


privilege 


Courts . . . criticism by laymen. 


® Laymen as well as lawyers have 
a right to criticize courts and judges 
the same as any other institution ol 
our democratic society, but it is not 
a violation of the criticizer’s constitu- 
tional rights and it is not beyond the 
power of the court criticized to con- 
duct an inquiry in which the author 
of the complaints is subpoenaed and 
sworn as a witness. 

This is the holding of the New 
York Supreme Court, Appellate Di- 
vision, First Department, in a case 
involving a juror who had served in 
the municipal court and thereafter 
wrote a letter to the editor published 
in the New York Times which was 
critical of the court, its physical fa- 
cilities and some of its justices. After 
publication of the letter the presi- 
dent justice of the court commenced 
the inquiry. The letter writer sought 
to halt the investigation by petition 
ing for a writ in the nature of prohi- 
bition. 

The Court declared “that long 
experience has demonstrated that the 
health of democratic institutions of 
government has rested on the free- 
dom of the citizen to evaluate them 
critically...” and that courts should 
be no more immune to such criticism, 
at least as to finished cases, than the 
other branches of government. And 
neither, the Court said, is the field 
limited to lawyers. Where such crit- 
icism is false and libelous, the judge 
has an action for libel or slander. 

But, the Court continued, since, 
under New York's municipal court 
act, the president justice is charged 
with investigating “all complaints 
presented to him”, the inquiry could 
not be prohibited. 

(Hill v. Lyman, N.Y.S.C.App.Div., 


326 American Bar Association Journal! 


Ist Dept., December 8, 1953, Bergan, 
J., 126 N.Y.S.2d 286.) 


Criminal Law .. . conflict of interests 


statute. 
® The United States District Court 
District of 
thwarted the 


Columbia _ has 
General's 
attempt to broaden the federal con- 
flict of interests statute [18 U.S.C.A. 
$284] to include activities of a forme: 


for the 
Attorney 


government lawyer in representing 
private clients within two years after 
he left government employ in ob- 
taining an antitrust merger clearance 
letter and a railroad release letter. 

Ihe statute provides a fine for any 
person who within two years of hav- 
ing been employed by any agency of 
the United States “prosecutes or acts 
as counsel . . . for prosecuting any 
claims against the United States in- 
volving any subject matter directly 
connected with which such person 


was so employed on 


” 


performed 
oT) 

On August 27, 1953, the Attorney 
General [in Memorandum No. 40} 
interpreted the statute as not being 
limited to monetary claims against 
the United States. But the Court, 
alter examining the legislative his- 
tory of the Act, held that the term 
“claims against the United States” 
embraced only claims for money or 
property. To bolster its ruling, the 
Court noted that four governmental 
agencies—Treasury Department, Na- 
tional Production Authority, De- 
fense Department and Judge Advo- 
cate General of the Army—had in- 
terpreted the statute as the Court 
did. 

(U.S. v. Bergson, U.S.D.C.D.C., 
January 29, 1954, McLaughlin, J.) 


Criminal Law .. . self-incrimination. 


® Requiring an accused person dur- 
ing his trial, and over the objection 
of his counsel, to utter words for 
the purpose of voice identification 
violates his constitutional right 
against sell-incrimination and_ his 
privilege to remain silent guaranteed 
by Article 31 of the Uniform Code of 
Military Justice [50 U.S.C.A. $625), 
according to the United States Court 
of Military Appeals. 


The accused, with two others, was 
being tried for assault with a danger- 
ous weapon. The victim had identi- 
fied the other two, but could not 
identify the accuser visually. The 
victim testified, however, that he had 
heard the accused’s voice in the mess 
hall and recognized it as belonging 
to one of his assailants. At the trial 
the law officer required the accused to 
read and the victim again identified 
his voice. 

The act of reading required the 
accused to use his mental and physi- 
cal faculties, the Court held, and it 
thus distinguished the case from one 
where fingerprints are taken or a 
foot is placed in a footprint. The ac- 
cused was deprived of a right secured 
by the Constitution and the Code, 
the Court continued, and therefore 
material prejudice resulted as a mat- 
ter of law. 

The Court also noted that it had 
recently ruled that requiring an ac- 
cused to make samples of his hand- 
writing for use in his trial violated 
the privilege against self-incrimin- 
ation. U.S. v. Eggers, 3 U.S.C.M.A. 

191 (39 A.B.A.J. 1097; December, 
1953). 

(U.S. v. Greer, U.S.Ct.Mil.App., 
December 31, 1953, Quinn, C.]., 3 
U.S.C.M.A. 576.) 


Criminal Law what constitutes 


wire-tapping. 
® Police officers do not violate the 
federal wire-tapping law [47 U.S.C.A. 
$605] when they listen in on a tele- 
phone conversation between an in- 
former and a suspect with the con- 
sent of the informer, according to a 
decision of the United States District 
Court for the District of Columbia. 
The case arose on a motion to sup 
press evidence in a narcotics prosecu- 
The informer, 
with the 


tion. co-operating 


Government agents, had 
telephoned a suspected narcotics dis- 
tributor and arranged a sale. From 
information obtained in this fashion 
the agents secured a search warrant 
and seized incriminating evidence. 
It is law that if a message is illegal- 
ly intercepted in violation of the 
wire-tapping statute, all the fruits of 


this action, such as evidence procured 
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through knowledge gained trom the 
tap, are banned. But in the instant 
case, the Court held that the pro- 
cedure did not constitute wire-tap- 
ing. The Court said that Congress 
could hardly have contemplated the 
statute applying to a situation where 
one of the parties to a telephone con- 
versation simply allows another to 
listen in, perhaps on an extension. 
Ihe Court noted that this practice 
was frequently employed in private 
industry and the Government, and 
that often such conversations are 
recorded for future reference. 

The Court noted, moreover, that 
artifice and stratagem are often em 
ployed in crime detection, particular- 
ly in the narcotics field. “It would be 
incongruous and untenable to say 
that any decoy, artifice or stratagem 
may be used provided it does not 
involve the telephone”, the Court 
concluded. 

(U.S. v. Sullivan, U.S.D.C.D.C., 
November 19, 1953, Holtzoff, ]., 116 
F.Supp. 480.) 


Federal Tort Claims Act 
cability. 


appli- 


® An inter-Circuit conflict has devel- 
oped on the question of whether a 
compensated veteran who suffers an 
injury because of the negligence of 
Veterans Administration hospital 
treatment has an action under the 
Federal Tort Claims Act [28 U.S.C.A. 
$2671 et seq.) or whether he is en 
titled only to an increase in his 
disability pension. 

In the instant case the veteran, who 
was receiving compensation for a 
service-connected disability, suffered 
a permanent injury to his leg be- 
cause of the negligent application of 
a tourniquet in a VA hospital. His 
pension was subsequently increased 
because of this further injury, but he 
nevertheless sued the Government 
under the Tort Claims Act. 

Under similar circumstances the 
Court of Appeals for the District of 
Columbia Circuit in O’Neill v. U.S., 
202 F.2d 366 (39 A.B.A.J. 413; May, 
1953), held the veteran’s exclusive 
remedy was increased compensation. 
The Court there relied on Feres v. 
U’.S., 340 U.S. 135, in which the Su 


preme Court ruled that the United 
States was not liable under the Act 
to servicemen whose injuries “‘arise 
out of or are in the course of activity 
incident to service’. 

But in the instant case the Court 
ot Appeals for the Second Circuit 
held that the Feres case was not ap 
plicable inasmuch as the injury was 
not sustained while the veteran “was 
on active duty and not on furlough”. 
The Court rejected the Government's 
argument that the hospital injury 
should be deemed an aggravation of 
the injury which was the basis of the 
original compensation and therefore 
should be regarded as having hap- 
pened while the serviceman was on 
active duty. The Court held that the 
veteran had an action under the Act. 

(Brown v. U.S., C.A.2d; January 5, 
1954, Frank, 5.) 
® In another Tort Claims Act case 
involving a veteran and negligence 
ol the VA, the problem was solved 
more simply by the United States 
District Court for Minnesota. In this 
case, the surgeon had operated on 
the veteran's right leg instead of his 
injured left leg. 

The Act [28 U.S.C.A. §2680 (h) } 
excludes recovery for an injury based 
on “assault and battery”. The Court 
that 
mon law an unauthorized operation 
and_ battery 
therefore the action was 


held under Minnesota com- 


constitutes an assault 
and that 
barred. 

(Moos v. U.S., U.S.D.C.Minn., Jan- 
uary 15, 1954, Joyce, J.) 


Negligence proximate cause. 


® A set of facts reminiscent of those 
in law-school casebooks on torts was 
recently presented to the Supreme 
Court of Oklahoma. 

A railroad’s locomotive had negli 
gently set fire to a farmer's field. In 
an attempt to control his damage the 
farmer plowed a fire guard. After he 
had finished the furrow and while he 
was parking the tractor in a safe 
place preparatory to helping extin- 
guish the fire, he struck some object 
which flew up, struck and seriously 
injured one of his eyes. He obtained 
a judgment in the trial court. The 


usual question resulted: was the rail- 
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road's negligence the proximate 
cause of the farmer's personal injury? 

The proposition was one of first 
impression in Oklahoma and the 
Court, with three judges dissenting, 
adopted the majority view that it is 
a question of fact whether the negli- 
gence of the defendant in such a 
case is the proximate cause of the 
The Court declared that it 


was the farmer's duty to arrest his 


mypury. 


loss, and that since he was doing just 
that, and in a reasonable and non- 
negligent manner, he “equitably” 
should not have to bear his loss. 

The dissenters felt that who should 
“equitably” bear the loss had no 
bearing on the case, and that the 
defendant's negligence was not the 
proximate cause of the injury. 

(St. Louis-San Francisco Railroad 
Co. v. Ginn, Sup.Ct.Okla., September 
15, 1953, rehearing denied December 
22, 1953, Davison, J., 264 P.2d 351.) 


Taxation . . . cost of covenant not to 


compete. 

® Some tax-alert newspaper purchas- 
ers have been allowed to amortize the 
amount they paid to the paper's 
stockholders for a covenant not to 
compete, while the sellers have been 
required to treat such payment as 
ordinary income, under decisions of 
the Court of Appeals for the Tenth 
Circuit. 

The case involved the sale of a 
Colorado Springs newspaper. In pre- 
liminary negotiations the buyers had 
said in letters that they desired for 
tax purposes to allocate a part of the 
purchase price to the cost of a cov- 
enant not to compete. The first dratt 
of the sale contract provided merely 
for the payment to stockholders of 
$200 a share, but at the suggestion 
of the buyers the contract was 
changed so the $50 a share was al- 
located to a covenant not to com- 
pete in the county for ten years. 

The Court held that the purchase 
of the stock and of the covenant 
were treated by the parties in an 
arms-length transaction as separate 
and severable and that therefore the 
purchasers bought a separate asset in 
the covenant. The Court ruled that 
they could amortize the cost of the 
1954 * Vol. 40 327 
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covenant and deduct its cost pro rata 
over the life of the covenant. 

The Court could not have reached 
this result unless the cost of the 
stock and covenant had been treated 
and valued separately. But this very 
treatment brought un- 
fortunate results to the sellers. The 
Court held that the amount they 
realized from the sale of stock was a 
capital gain but the amount received 


separa te 


for the covenant was ordinary in- 
come. 

(Commissioner v. Gazette Tele- 
graph Company and Clarence Clark 
Hamlin Trust v. Commissioner, C.A. 
10th, January 30, 1954, and Feb- 
ruary 1, 1954, Bratton, J.) 


Taxation . . . what is income. 
® The Maryland Jockey Club, op- 
erator of Pimlico race track, has been 
unsuccessful in escaping income taxa- 
tion on funds which it was required 
by statute to deposit with the Mary- 
land State Racing Commission but 
which were later returned to it under 
provisions of the same law to rebuild 
its racing strip. The Court of Ap- 
peals for the Fourth Circuit has held 
that the from the 
Commission amounted to income to 
the taxpayer. 

Under the Maryland statute the 
track was required to pay one-hallf 
of one per cent of all money bet to 


reimbursement 


the Commission, which deposited the 
funds in a special fund. The track 
was permitted to withdraw funds, 
with approval of the Commission, for 
the purpose of making “substantial 
alterations, changes, improvements 
or repairs” to the racing property. 
If not withdrawn on Commission ap- 
proval within three years, the funds 
so deposited reverted to the general 
state treasury. 

Although the Court ruled that the 
money was not a state subsidy to the 
taxpayer, it noted several cases in 
which subsidies have been 
as income regardless of their sup- 
posed purpose. Since the funds did 
not revert to the state for three years, 
since they were derived from the re- 
ceipts from the taxpayer's business, 
and since they were available to the 
taxpayer for at least three years and 


treated 
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actually used by the taxpayer, the 
Court felt that it was clear that they 
were taxable income. 

(U.S. v. Maryland Jockey Club, 
C.A4th, February 3, 1954, Dobie, J.) 


Torts .. . immunity of charitable and 
religious organizations. 


® In Wisconsin, as in many states, 
charitable and religious organiza- 
tions are immune from liability for 
negligent acts of employees or agents. 
But a recent case in the Supreme 
Court of that state holds that if the 
complaint is bottomed upon a nui- 
sance theory no immunity attaches. 

The complaint alleged that the 
defendant “allowed and permitted” a 
rectory to be equipped with defective 
gutters and downspouts over which 
water overflowed onto a sidewalk and 
froze, creating a dangerous condition 
for pedestrians. It further charged 
that the defendant “knew or should 
have known” of this condition. 

The Court, with two judges dis- 
senting, ruled that the complaint 
sufhciently spelled out the mainten- 
ance of a nuisance and that having 
done so, a cause of action was stated 
against the religious defendant or- 
ganization. There is no tort immu- 
nity for the maintenance of a nui- 
sance by a charitable organization, 
the Court held. In part the Court's 
reasoning was based on the fact that 
in Wisconsin municipal corporations 
are liable for nuisances, and it did 
not feel that the rule as to charitable 
corporations should be different. 

The Court stated that if it were 
not bound by stare decisis it might 
hold that there is no immunity at- 
taching to a charitable or religious 
organization for negligence, but said 
that it was for the legislature to 
change the rule. 

(Smith v. Congregation of St. Rose, 
Sup.Ct.Wis., December 30, 1953, Cur- 
rie, J., 61 N.W.2d 896.) 
Unemployment Compensation 
eligibility. 

*" When an employer grants mass 
vacations resulting in a complete 
shutdown of his plant, employees 
are eligible for unemployment com- 
pensation to the extent that they 


vacation 


do not receive regular 
wages, if neither the employees, their 
union nor other agent has agreed to 
the miass-vacation procedure. This 
is the decision of the Supreme Court 
of Appeals of West Virginia in a 
case of first impression under that 
state’s unemployment compensation 
statute. 

The case involved three pottery 
works. In all three the two-week mass 
vacations resulted in shutdowns and 
employees who were entitled to only 
one week’s or no vacation pay sought 
unemployment compensation for 
their nonpaid time. In two of the 
cases it appeared that the impetus for 
the mass vacations came from man- 
agement, although the union and 
the employees made no objection. In 
these cases the Court held that the 
employees were entitled to compensa- 
tion. In the third case the suggestion 
emanated from a meeting of man- 
agement and a labor representative 
group. In this case compensation 
was denied in view of the West Vir- 
ginia statutory provision excepting 
compensation to a claimant “for each 
week in which he is unemployed be- 
cause of his request or that of his 
duly authorized agent for a vacation 
period at a specified time that would 
leave the employer no other alterna- 
tive but to suspend operation”’. 

(Bennett et al. v. Hix et al., Sup. 
Ct. App.W.Va., December 15, 1953, 
Lovins, J., 79 S.E. 2d 114.) 
® A New York court has held that a 
professional hockey player, whose 
contract required him to do certain 
things at any time during the yea 
and who was paid semimonthly on 
an annual basis, is not entitled to 
unemployment compensation during 
the off-season. 

The Appellate Division, Third De- 
partment, noted that the claimant's 
contract placed obligations on the 
player beyond the regular playing 
season. Among these were require- 
ments to play in exhibition games, 
to report for preseason training and 
practice and to participate in promo- 
tional and advertising activities of 
his employer. Consequently, the 
Court ruled, the claimant was not 


“totally unemployed” within the 
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meaning of the New York statute 
during the off-season. 

“To hold otherwise,” the Court 
observed, “could open the door to 
an extension of the benefits of un- 
employment insurance far beyond 
well understood and expressed pur- 
poses of the law. . . . It is common 
knowledge that many professional 
athletes and other seasonal employ- 
ees receive very large annual salaries 
and were not contemplated as bene- 
ficiaries of unemployment insurance, 
though they do little or no actual 
work during the off-season.” 

(In re Bell, N. Y. S. C., App. Div., 
3d Dept., December 8, 1953, Coon, 
J., 126 N.Y.S.2d 115.) 


Unfair Competition . 
ing” by radio station. 


. news “‘pirat- 


®" The United States District Court 
for Alaska has held that the law of 
unfair competition has expanded 
from the 
now be applied to the appropriation 


‘ 


‘palming off” field and may 


of the product of a competitor ir- 
respective of whether the extent of 
unjust enrichment can be deter- 
mined. 

The case, one of first impression, 
involved so-called news “pirating” by 
a radio station from a newspaper. As- 
sociated Press news dispatches ap 
pearing in the paper were broadcast 
by the station. The station and the 
paper were competitors for advertis- 
ing. [For earlier proceedings, in 
which the Court denied a motion to 
dismiss, see 39 A.B.A.]. 413; May, 
1953.] 

The Court declared that the Su- 
preme Court’s decisions in /nterna- 
tional News Service v. Associated 
Press, 248 U.S. 215, and Associated 


Press v. KVOS, Inc., 299 U.S. 269, 


foreshadowed a development in the 
concept of unfair competition to in- 
clude unjust enrichment through the 
appropriation of the fruits of anoth- 
er’s toil. “It may be concluded,” the 
Court remarked, “that one may no 
longer earn his bread by the sweat of 
The Court 
further held that whether the news- 


someone else’s_ brow.’ 
paper was given credit as the source 
of the news was immaterial. 

But since the station had by stipu- 
lation agreed to discontinue the 
practice complained of, the Court 
refused an injunction. The paper 
could not prove damages and the 
Court accordingly awarded only 
nominal damages. 

(Veatch et al. v. Wagner, U. S. D. 
C. Alaska, December 18, 1953, Folta, 


J., 116 F.Supp. 904.) 


Workmen’s Compensation 
putation of award. 


com- 


®# A workmen’s compensation award 
to a claimant who was a part-time 
lawyer and a part-time railway ex- 
press clerk at the time of his injury 
as a clerk cannot be diminished by 
amount the 
claimant is able to earn thereafter as 


consideration of the 


a private practitioner during the 
compensation period, according to 
the New York Supreme Court, Ap- 
pellate Division, Third Department 

The 
Board had found that the claimant 


Workmen's Compensation 
had a permanent partial disability 
and ordered weekly compensation 
from April 26, 1947, to May I1, 1952. 
From May 3, 1947, until January 1, 
1950, the claimant practiced law, 
and as to this period the Court up- 
held the ruling of the Board that 
his earnings therefrom could not 
be considered in diminution of his 


What's New in the Law 


award. The Court said the claimant’s 
employments were dissimilar in na- 
ture and that his earnings as an at- 
torney did not alter his reduced earn- 
ing capacity as an express clerk. * 

But on January I, 1950, the claim- 
ant accepted an appointment as an 
assistant city attorney. Since this 
was a full-time job replacing both 
his former occupations, and since it 
was employment susceptible of work- 
men’s compensation coverage, the 
Court ruled that it should have been 
considered as another employment in 
place of his former employments, and 
that his earnings therefrom would 
have a bearing on his reduced earn- 
ing capacity. 

(Weiss v. Railway Express Agency, 
Inc., N.Y.S.C.App.Div., 3d Dept., 
January 27, 1954, Foster, J.) 


What Happened Since . . . 


® On February 8, 1954, the Supreme 
Court: 

Deniep CertTiorari in P. Dou- 
gherty Co. v. U. S., 207 F. 2d 626 (39 
A.B.A.J. 1003; November, 1953), leav- 
ing in effect a decision of the Court 
of Appeals for the Third Circuit that 
the United States is not liable for the 
negligence of the Coast Guard in 
conducting a rescue operation at sea. 

DeniepD CERTIORARI in U.S. v. Rem- 
ington, 208 F.2d— (40 A.B.A.J. 149; 
February, 1954), leaving in effect a 
decision of the Court of Appeals for 
the Second Circuit that the Govern- 
ment’s alleged misconduct during a 
federal grand jury proceeding, even 
if it invalidated a perjury indictment 
found by the grand jury, did not bar 
a subsequent conviction of the same 
defendant for perjury committed 
during his testimony at his trial on 
that indictment. 
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The Power to Divorce — Two Legislative Acts 


by Monrad G. Paulsen, Associate Professor of Law, University of Minnesota 


® The following article by Professor Paulsen considers a legislative approach to the 


perplexing problem of jurisdiction for divorce. Although the subject matter is some- 


what different from that usually considered in this department it is believed that our 


readers will be interested in it 





® In theory, under the rules which 
have been developed by the Supreme 
Court of the United States, a divorce 
is not entitled to full faith and credit 
unless it is granted by a state which is 
the domicile of one of the parties. 
\lter an ex parte divorce, the issue 
whether either spouse was, in truth, 
domiciled in the divorcing state is 
open to examination in other courts. 
Therefore, states which combine lib 
eral grounds for divorce with short- 
time residence requirements grant 
many decrees of doubtful validity. 
The Supreme Court of the United 
States in recent developments of case 
law has limited the jurisdictional at- 
tack permitted against 
divorces. The Court has extended 


“quickie” 


res judicata to divorce jurisdiction. 
If the divorcing state requires (as all 
states do) an allegation that one of 
the parties is domiciled within the 
state, the parties personally before 
the court are bound by the finding 
on the domicile question.'! Third 
parties not before the divorcing court 
have been bound by a finding, ex 
pressed or implied, on the domicile 
question, provided that the third 
party attack is not permitted in the 
divorcing state.* In challenging an ex 
parte divorce, the burden of proving 
lack of domicile in the divorcing 
state is clearly placed on the attack- 
ing spouse.® 

However, in theory, divorce is still 
within the exclusive power of the 
domiciliary state so far as the full 
faith and credit clause is concerned. 
The Supreme Court cases fall short 
of announcing that a state has the 
power to grant a divorce entitled to 
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full faith and credit on a jurisdic- 
tional basis other than domicile. 
Furthermore, the question is unre- 
solved whether a divorce granted in 
a nondomiciliary state violates the 
due process clause of the Fourteenth 
Amendment. 

Two pieces of legislation, one pro- 
posed in the Congress and one re- 
cently enacted by the Legislative As 
sembly of the Virgin Islands, raise 
for the courts questions respecting 
the jurisdictional basis for divorce 
under the full faith and credit and 
due process clauses. The proposed 
congressional legislation is found in 
Senate Bill 39: 


Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Congress 
assembled, that where a State has exer- 
cised through its courts jurisdiction to 
dissolve the marriage of spouses, the 
decree of divorce thus rendered must 
be given full faith and credit in every 
other state as a dissolution of such mar 
riage, provided (1) the decree is final 
as to the issue of divorce; (2) the de 
cree is valid in the State where ren- 
dered; (3) the decree contains recitals 
setting forth that the jurisdictional 
prerequisites of such State to the grant- 
ing of the divorce have been met; and 
(4) the State wherein the decree was 
Sherrer v. Sherrer, 334 U. S. 343 (1948); Paul 
sen, ‘Migratory Divorce; Chapters I! and IV"', 24 

}. 25 (1948) 

2. Johnson v. Muhiberger, 340 U. S. 581 (1951 
Divorce Jurisdiction by Consent of the 
Parties—Developments since ‘Sherrer v. Sherrer 
26 Ind. L. J. 380 (1951) 

3. Williams v. North Carolina, 325 U. S. 226, 
234, (1945). 

4. Senate Bill 39, 83d Congress passed the Senate 
May 6, 1953. The original version of the bill was 
introduced by Senator McCarran as S. B. 1960 


of the 80th Congress which was reintroduced as 
B 3 


Paulsen 


of the 81st Congress and again reintroduced 





rendered was the last State wherein 
the spouses were domiciled together as 
husband and wife, or the defendant in 
the proceeding for divorce was person 
ally subject to the jurisdiction of the 
State wherein the decree was rendered 
or appeared generally in the proceed 
ings therefor. In all such cases except 
cases involving fraudulent conduct of 
the successful party which was prac 
ticed during the course of an actual 
adversary trial of the issues joined and 
the effect of which was directly and 
affirmatively to mislead the defeated 
party to his injury after he announced 
that he was ready to proceed with the 
trial, the recitals of the decree of di 
vorce shall constitute a conclusive 
determination of the jurisdictional 
facts necessary to the decree.4 
Were this statute passed, it would 
be largely a legislative expression ol 
the case law worked out under the 
full faith and credit clause by the Su- 
preme Court. The proposed legisla- 
tion would forbid an attack upon a 
decree if both parties were before the 
divorcing court. As a practical matter 
this is now the law so far as an attack 
by the parties is concerned. However, 
as to attack by third persons the stat 
ute may clarify matters. While the 
Supreme Court has refused to permit 
an attack by a child upon the divorce 
of a parent® the Court has not speci 
fically foreclosed a jurisdictional at 
tack in another state through bigamy 
prosecution or creditors’ proceedings. 
Che proposed legislation would bind 
parties and third persons alike. 
Although the legislative history 
suggests to the contrary,® the pro- 
posed legislation would literally re 
quire full faith and credit to be given 
a decree granted by a court having 
both 
spouses even if the divorcing state 
did not require allegation and proof 
of domicile in that state as a jurisdic- 
tional prerequisite. This literal read 


personal jurisdiction over 


s S. B. 1331 of the 82d Congress 

5. Note 2 supro 

4 since it is clear that a decree wou 
not be final and valid in the State where rendered 
f the plaintiff were not a domiciliary of such 
State, jurisdictional domicile of the plaintiff is a 
necessarily presumed condition in respect to each 

t the alternatives named in clause (4) 

Report of Senate Judiciary Committee. Senate Re 
port 1156, 82d Cong. 5 (1952). 

Were the literal words of the statute followed, 
the state in which the parties were last domiciled 
together could conceivably grant an ex parte 
decree entitled to the statutory effect and yet be 


the bona fide domicile of neither party 
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ing of the statute would make no 
change from the existing law-in-ac- 
tion because the “quickie” divorce 
states do base the jurisdiction to di- 
vorce on domicile. 

The bill would not touch the most 
important problem of migratory di- 
vorce: the full faith and credit re- 
quired of ex parte decrees. The 
fourth proviso does extend the effect 
of the statute to the ex parte divorces 
of the state in which the marriage 
partners were last domiciled as hus- 
band and wife. But this is hardly a 
numerically important class of cases. 
The legislative history shows that 
most ex parte decrees are to be dealt 
with according to a line of cases be- 
ginning with North 
Carolina? The statute is not in- 
tended to be an exclusive statement 
of the faith and credit to which di- 
vorce decrees are entitled.§ 


Williams v. 


The bill requires full faith and 
credit to be granted a decree only as 
a “dissolution of such marriage”. The 
proposed statute does not say any- 
thing about the effect of decrees on 
questions of support of children or 
alimony. These questions are left to 
the case law which has distinguished 
between support matters and ques- 
tions of marital status. The pro- 
posed statute is limited in its effect, 
as well, to the decree of state courts. 
Reference is omitted to decrees of 
federal courts in the District of Co- 
lumbia and the territories. 

The second piece of legislation was 
passed in May, 1953, by the Legisla- 
tive Assembly of the Virgin Islands. 
The expressed words of the Virgin 
Islands divorce law formerly re- 
quired, as the jurisdictional base for 
divorce, six weeks of residence on 
the part of either spouse prior to 
commencement of a suit for divorce. 
In 1952 the Court of Appeals for the 
Third Circuit having appellate juris- 
diction over the District Court for 
the Virgin Islands construed the 
words of the Virgin Islands Act to 
require six weeks of domicile as op- 
posed to mere residence.'® The 1953 
change follows: 

Notwithstanding the provisions of 
sections 8 and 9 hereof, if the plaintiff 
is within the district at the time of the 
filing of the complaint and has been 


continuously for six weeks immedi- 

ately prior thereto, this shall be prima 

facie evidence of domicile, and where 
the defendant has been personally 

served within the district or enters a 

general appearance in the action, then 

the Court shall have jurisdiction of the 
action and of the parties thereto with- 
out further reference to domicile or to 
the place where the marriage was sol- 
emnized or the cause of action arose.!! 

The statute, of course, is designed 
to make the Virgin Islands attractive 
to divorce-seeking citizens of states 
having narrow grounds for the dis 
solution of marriage.'? The Act at- 
tempts to make domicile irrelevant 
to jurisdiction in divorce cases where 
both parties are before the court 
and to make six weeks of pres- 
ence in the Islands the substantial 
equivalent of domicile in ex parte 
proceedings. In the latter case 
whether the plaintiff is actually dom- 
iciled in the Islands can presumably 
be tested in a special appearance by 
the defendant. 

The Act was held unconstitutional 
in Alton v. Alton,® by the Court of 
Appeals for the Third Circuit. The 
plaintiff, Mrs. Alton, procured a di- 
vorce six weeks and one day after 
her arrival in the Virgin Islands. Her 
husband entered an appearance, 
waived service of summons and made 
no further move in the litigation. On 
its own motion the district court 
denied the divorce on the ground 
that insufficient proof was made on 
the question of domicile. In affirm- 
ing, the Court of Appeals thought 
that both the provision respecting 
prima facie evidence of domicile and 
the portion of the law dispensing 
with a showing of domicile were in- 


volved. The majority of the court, 
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speaking through Judge Goodrich, 
held the provision making six weeks’ 
continuous presence prima facie evi- 
dence of domicile to be a violation 
of due process, citing as authority a 
line of cases beginning with Mobile 
Railroad v. Turnipseed.'* The court 
argued that six weeks of presence 
was not a fact reasonably related to 
or having some rational connection 
with the fact of domicile. In particu- 
lar, Judge Goodrich felt that six 
weeks of presence was totally unre- 
lated to one of the elements of 
domicile: an intention to remain in- 
definitely. He concluded: “The pre- 
sumption therefore, be re- 
garded as either an unreasonable 
interference by the legislative branch 
of the insular government with the 
exercise of the judicial power by 
the judicial branch or as an attempt 
by the legislature to convert the suit 
for divorce into what is in fact 
a transitory 


must, 


action masquerading 
under a fiction of domiciliary juris- 
diction. We think that looked at in 
any of these ways the portions of the 
statute which provides for such a 
prima facie conclusion is invalid.””!® 

Judge Hastie, writing for the mi- 
nority, interpreted the Turnipseed 
doctrine to mean merely that the 
proved fact must be “a normal and 
proper item’ to prove the ultimate 
fact. So understood the constitutional 
test was met. “Thus it seems to me 
that the rational connection between 
six weeks’ continuous presence and 
domicile is substantial 
clear."26 Six weeks within the Is- 


and very 


lands, if proved, is some evidence on 
the question of the intention to re- 
main indefinitely as well as an actual 





7. 317 U. S. 287 (1942). 

8. "". . . no inference is to be read into this 
bill requiring nonrecognition of an ex porte divorce 
obtained in a State other than that of the matri- 
monial domicile. The bill is intended to establish 
minimum requirements with respect to the extension 
of full faith and credit under the Constitution, and 
its silence beyond the minimums so fixed is not 
intended and should not be token os the basis 
for any inference whatever."’ Report of Senate 
Judiciary Committee. Senate Report 1156, 82d Cong 
6 (1952) 

9. Estin v. Estin, 334 U.S. 541 (1948). 

10. Burch v. Burch, 195 F. 2d 799 (C.A. 3, 1952). 

11. Bill No. 55, 17th Legis. Assy. of the V.I., 
passed May 19, 1953, approved May 29, 1953, 
amending § 9 of the Divorce Law of 1944. 

12. The wish of the Virgin Islands legislators to 

beralize the jurisdiction to divorce con be seen 


In early 


om o previous attempt at legislation 


1953 a bill was passed making six weeks’ residence 
the equivalent of domicile for divorce purposes. 
Bill No. 54, 17th Legis. Assy. of the V.!. (2d Sess., 
1953). This bill was vetoed by the Governor, 
whereupon the present statute wos passed and 
signed 

13. Opinion filed by Court of Appeals for the 
Third Circuit on October 15, 1953 

14, 219 U.S. 35 (1910). Two other cases in this 
ine are Western Railroad v. Henderson, 279 U. S. 
639 (1929), and Tot v. United Stotes, 319 U.S. 463 
1943). The Turnipseed doctrine states that the due 
process clause requires, in the case of a statutory 
presumption, some logical relationship between the 
proved fact and the presumed fact. The relationship 
constitutionally required under the doctrine is a 
much disputed subject 

15. Alton v. Alton, official report page 9 (filed 
Oct. 15, 1953). 

16. Id. at 19-20 
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meeting of the requirement of physi- 
cal presence. 

The second part of the statute 
raised the question whether personal 
jurisdiction can constitutionally be 
made the basis for a valid divorce de- 
cree. The Supreme Court cases have 
dealt only with whether a decree not 
based on domicile of at least one 
party is entitled to full faith and 
credit. The Court has not addressed 
itself specifically to whether such a 
decree violates the due process clause. 

In the area of divorce it has been 
commonly assumed that a decree may 
not be entitled to full faith and cred- 
it and yet meet due process require- 
ments. Such a decree might, as a mat- 
ter of conflicts law, be given effect in 
other states and might have such ef- 
fect within the divorcing state as 
that state might care to give it. In 
spite of the respectable array of Su- 
preme Court dicta saying that the 
granting of a divorce in a nondomi- 
ciliary state is consistent with due 
process,!? Judge Goodrich’s view is to 
the contrary. As Judge Goodrich 
sees it, due process at home and full 
faith and credit in another state are 
correlative. Both constitutional pro- 
visions require a divorce suit to be 
based on domicile.1® 

Judge Goodrich answers “No” to 
his question, “Can divorce be turned 
into a simple transitory action at the 
will of any legislature?” He supports 
his answer by looking at history and 
at the language of the Supreme Court 
in full faith and credit cases. Divorce 
actions have not been considered 
simple transitory actions. Only a 
domiciliary state has been thought to 
have sufficient interest to grant di- 
vorce. But in deciding the constitu- 
tionality of the Virgin Islands stat- 
ute, the court was not dealing with 
history. A legislature has given its 
courts the power to divorce on a 
showing that both parties are per- 
sonally before the court. Do the 
courts properly interfere with that 
judgment? The due process clause 
merely says “no person shall be de- 
prived of life, liberty or property 
without due process of law”. Both 
parties were before the Virgin Islands 
court by their choice. How were they 
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deprived of due process? What other 
persons would have been deprived of 
due process by this divorce? 

The full faith and credit cases 
deal with a very different problem. 
Whether one state should be forced 
to recognize a divorce granted by 
another is a delicate question of ac- 
commodating the claims of the sev- 
eral units of the federal system. In 
the divorce field, the accommodation 
has often been made by deciding 
that the divorcing state does or does 
not have jurisdiction. But what juris- 
diction means for full faith and cred- 
it purposes does not necessarily tell 
us what jurisdiction means under the 
due process clause. 

The constitutional question at is- 
sue is simply where may divorce 
cases be decided. The answer should 
be simply wherever it is not unfair to 
decide them. Judge Hastie in his 
dissent puts the question precisely 
this way: “Our real question is. . . 
whether it is clearly arbitrary or un- 
fair for a legislature to adopt an 
alternative for domicile as an ap- 
propriate foundation for divorce 
power.”"19 

Judge Goodrich’s answers to the 
constitutional questions are, of 
course, answers made in the light of 
desirable policy as he sees it. Clearly 
he does not like the opportunity 
which some jurisdictions offer for 
persons who live in other communi- 
ties to get divorces which cannot be 
granted at home. “We think that ad- 
herence to the domiciliary require- 
ment is necessary if our states are 
really to have control over the domes- 
tic relations of their citizens.’’?° 

Judge Hastie’s dissent expresses 
doubt whether a single community 
realistically has such an interest in 
any modern American marriage. 
“Community attachments tend to be 
less intimate and less lasting than 
heretofore.” He would not raise to 
the level of constitutional law a rule 
premised upon the fact of a single 
community which alone and _ inti- 
mately is concerned with each unsuc- 
cessful marriage. 

Even if Judge Goodrich’s point of 
view were accepted, striking down 
statutes like the Virgin Islands’ Act 


will not achieve the ends which his 
point of view seeks to advance. In 
Nevada a plaintiff must allege and 
prove six weeks of domicile in the 
state before a divorce decree can be 
granted. This is done simply and 
easily by perjured or evasive testi- 
mony. True, a Nevada ex parte de- 
cree may be attacked in another state. 
But so might the Virgin Islands ex 
parte decree based upon alleged 
domicile presumed from the fact of 
six weeks of presence. When both 
parties are before the court in Ne- 
vada, the decree is entitled to full 
faith and credit through the doctrin- 
al device of res judicata. The Virgin 
Islands act only eliminated the neces- 
sity of fictitious allegations. 

If the judges are interested in di- 
minishing the frequency of migratory 
divorce, placing constitutional limi- 
tations on the choice of law permit- 
ted in a divorce case may offer a far 
more attractive prospect. 

Without any real consideration of 
the problem courts have used their 
own state’s substantive divorce law if 
they find that they have jurisdiction 
to grant the decree. The business of 
migratory divorce depends upon such 
a rule. It would not help a New York 
couple to bring themselves within 
the power of the Virgin Islands court 
if they were there confronted with 
the substantive divorce law of New 
York. But if the parties are New York 
domiciliaries it may be unreasonable, 
arbitrary and, hence, violative of due 
process to base their divorce on Vir- 
gin Islands’ divorce law even admit- 
ting that the Islands’ court has power 
to divorce the New Yorkers. Judge 
Hastie’s dissent has raised the ques- 
tion “But once the power to decide 
the case is based merely upon per- 
sonal jurisdiction a court must de- 
cide as a separate question upon 


17. E.g. Mr. Justice Frankfurter's statement ‘‘o 
divorce may satisfy one process requirement, and 
be valid where rendered, and still lack the juris- 
dictional requisites for full faith and credit to be 
mandatory."' Sherrer v. Sherrer, 334 U.S. 343, 368, 
footnote 16 (1948). A full collection of the dicta 
can be found in Sutton v. Lieb, 188 F. 2d 766, 768 
(1951), and in Paulsen, ‘Migratory Divorce: Chap 
ters Ill and IV", 24 Ind. L. J. 25, 43-4 (1948). 

18. Alton v. Alton, official report page 14 (filed 
Oct. 15, 1953). 

19. Id. at 25. 

20. Id. at 15. 

21. Id. at 25. 
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what basis, if any, the local substan- 
tive law of divorce can properly be 
applied to determine whether the 
plaintiff is entitled to the relief 
sought. In this case, if it should ap- 
pear that Mr. and Mrs. Alton were 
both domiciled in Connecticut at the 
time of suit in the Virgin Islands and 


that their estrangement had resulted 
from conduct in the matrimonial 
home state, it may well be that, 
under the correct conflict of laws 
doctrine, and even under the due 
process clause, it is incumbent upon 
the Virgin Islands, lacking connec- 
tion with the subject matter, to ap- 


Committee on Law Lists 
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ply the divorce law of some state that 
has such connection, here Connecti- 
cut. Cf. Hartford Accident & Indem- 
nity Co. v. Delta & Pine Land Co., 
1934, 292 U.S. 143; Home Ins. Co. v. 
Dick, 1930, 281 U. S. 397.22 


22. Id. at 31. 
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The New Michigan Rule 
(Continued from page 304) 
charge of its general superintending 
control over all inferior courts. (Const. 
1908, art. 7, §$4 and 5.) This is fur- 
ther emphasized by the statute (C.L. 
1948, §601.14) which seeks the attain- 
ment, so far as may be practicable, of 
certain improvements in the practice 
among which are the expediting of the 
decisions of causes and the remedying 
of such abuses and imperfections as 
may be found to exist in the practice. 
lo that end, the bench and bar of 
the State collaborated in the promul- 
gation . . . of the permissive rule for 
pretrial procedure, and later by the 
implementing of that practice by pre 
trial discovery. (p. 277) For textual com- 
ments on comparable Federal rules 
and the existing pretrial practice in 
the third judicial district, see: 

Honigman, Michigan Court Rules 
Annotated; Hon. Arthur T. Vander- 
bilt (Chief Justice of the Supreme 
Court of New Jersey), Cases and Other 
Materials on Modern Procedure and 
Judicial Administration (1952) pages 
563-674; George Ragland, Jr., Discov- 
ery Before Trial (1932); 

Hon. Charles E. Clark, The Prac- 
tical Operation of Federal Discovery, 
“A Symposium on the Use of Deposi 
tions and Discovery under the Federal 
Rules” (12 FRD 131-170); 


TRIP ote Ree 
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DIREC- 


Foreign Law Lists 
BUTTERWORTHS EMPIRE LAW LIsT 


Hon. Irving R. Kaufman, Some Ob- 
servations on Pretrial Examinations 
in Federal and State Courts (12 FRD 
363-372); 

Hon. Alfred P. Murrah, Pretrial 
Procedure, A Statement of its Essen- 
tials (14 FRD 417-446) contains a bib- 
liography on pretrial material. 

Defendant in the Tomlinson case 
argued that the court’s power is 
limited by the constitution to pro- 
mulgation of “general rules”, and 
that pretrial discovery is without the 
pale because limited to those judi- 
cial circuits having a pretrial calen- 
dar. 
At page 798: 
the guaranty of equal protec- 
tion of the law is not one of equality 
of operation or application to all 
citizens . 
of operation or applicability within 
the particular class affected, which 
classification must, of course, be rea- 


.. but rather one of equality 


sonable [citing authority]. So tested, 
the rule in question does not trans 
eress constitutional imitations. 

This rule is not mandatory but per- 
missive, with discretion reposed in the 
court as to its applicability. Its purpose 
is to facilitate and expedite the trial 
as an aid in obtaining 
better judicial administration. Its ap 
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plication is limited to questions that 

are relevant to the subject matter in 

volved. 

The defendant contends that in- 
quiry into his financial position 
prior to decision that a decree ol 
divorce is to be granted is both ir- 
relevant and untimely, and is an 
invasion of his privacy. 

The court held: 

1. That the order for discovery 
adequately protected appellant by 
providing for the ruling of the court 
in the event of dispute over admis 
sibility of any alimony or other dis 
puted matter; and 

2. That “the proper support of the 
her accustomed station in 
with the hus- 


wife in 
life, commensurate 
band’s ability, and especially that 
of his children who may be depend- 
ents, is the first concern of the court. 
To this end the financial status of 
the husband is material and relevant 
to the subject-matter of divorce.” 
IRA W. JAYNI 
Circuit Court of Wayne County 
Detroit, Michigan 


A discussion and analysis of the new Michigan 
rule by Benjamin W. Jayne (a son of the judge) 
may be found in the December 
Michigan State Bar Journal 


issue of the 
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Practicing lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe + Editor-in-Charge 





CoMPARATIVE LAW: The 
American Journal of Comparative 
Law was established in 1951 (See 38 
A.B.A.J. 131, February, 1952) by a 
number of leading law schools and 
the American Foreign Law Associa- 
tion in recognition of the increasing 
importance of foreign relations and 
the international significance of 
changing legal ideas in the modern 
world. It thus provides a needed 
service in this country as_ the 
only review specifically devoted to 
comparative law, private interna 
tional law and related developments 
in the laws of other countries. Pub- 
lished quarterly, the Journal has now 
completed its second volume, includ- 
ing in 603 pages, fifteen leading ar- 
ticles, twenty-nine briefer articles or 
comments, a unique digest in each 
issue of the cases involving foreign 
law decided in the United States, 
extensive surveys of the current 
literature of comparative legal inter- 
est, and a bulletin section, contain 
ing announcements and reports of 
activities which may interest the 
international practitioner. 

The wide range of the subject 
matter covered in this, as in the ini 
tial volume of the Journal, which is 
already received abroad as one of 
the leading reviews in the field, 
exemplifies the usefulness of this un- 
dertaking for both the practitioner 
and the student of foreign affairs 
who are interested in following the 
more significant legal developments 
abroad. Thus, in the Autumn, 1953, 
issue, Dr. Sigmund Timberg, who 
has been secretary of the Ad Hoc 
Committee on Restrictive Business 
Practices of UNESCO, provides a 
comprehensive survey of the laws 


affecting restrictive business prac- 
tices throughout the world, as a basis 
for an illuminating analysis of the 
problems and trends in this field of 
vital concern to international trade. 
Setting forth in conclusion the rec- 
ommendations of the Ad Hoc Com- 
mittee, the author underscores the 
value of an international forum for 
the investigation and analysis of re- 
strictive practices. In the same issue 
of the Journal, Professor Covey T. 
Oliver surveys the impediments to 
American investment in France, in- 
dicating the numerous factors under 
French law and treaties which should 
be considered. 

Previous issues contain authorita- 
tive articles on “The Benelux Con- 
vention on Private International 
Law” by its principal author, Pro- 
fessor E. M. Meijers; on the Japanese 
“Commercial Code Revisions Con- 
cerning Corporations”, by two recog 
nized authorities, Thomas L. Blake 
more and Professor Makoto Yakawa; 
and on the law of trusts from the 
viewpoint of the civil law, by the 
chief Spanish commercialist, Profes 
(Winter, 
1953). Among the various other top 


sor Joaquin Garrigues 


ics covered in the volume are the 
following: The “Proposed Law of 
Succession for Israel” (Uri Yadin), 
“Liability in French Law for Dam 
ages Caused by Motor Vehicle Acci 
dents” (Paul Esmein), “The Univer 
sal Copyright Convention” (Herman 
Finkelstein), “Philosophy of Law 
and Jurisprudence in Britain” (H. 
L. A. Hart), “International Judicial 
LeRoy 
(Address: American Journal of Com- 


Assistance” (Harry Jones) . 


parative Law, 1010 Legal Research 


Building, University ol 


Michigan, 





Ann Arbor, Michigan; price for a 
single copy: $1.50) 


tet FESSIONS: Professor Robert 
W. Miller, of Syracuse Law School, 
has a good piece in his school’s Fall, 
1953, issue (Vol. 5—No. 1, pages 52- 
61, single copy $1.00, 400 Montgom- 
N. Y.) entitled 
“The Supreme Court’s Review of 
Hypothetical Alternatives in a State 
The that 
prompts his writing is Stein v. New 
York, 73 S. Ct. 1077. It 
the hold-up of a Reader's Digest 


ery St., Syracuse 2, 


Confession Case’’. case 


involved 


truck and the killing of an employee 
on the truck. Professor Miller ap- 
parently approves of the decision of 
the Supreme Court, holding that the 
conviction was proper even though 
the jury may have considered confes- 
sions that were unconstitutionally 
coerced. Reading his study leads me 
to agree with the Frankfurter dissent. 


I must be wrong. 


Cons rITUTIONAL LAW: 
Readers of this department will per- 
haps recollect our mentioning “The 
Control of Federal Administration 
by Congressional Resolutions and 
Robert W. 
Harvard Law Review 
569. Mr. Justice Robert Jackson has 
paid Mr. Ginnane the high com- 


Committees” by Gin- 


nane in 66 


pliment of publishing for the first 
time in June, 1953, Harvard Law 
Review (Vol. 66—No. 8, pages 1353- 
1361, single copy, $1.50, Gannett 
House, Cambridge, Mass.) as a sort 
of footnote to Mr. Ginnane’s article 
a personal letter and formal memo- 
randum from the late President 
Franklin D. Roosevelt to Justice 
Jackson, then Attorney General. In 
the formal memorandum prepared 
Holtzoff at Justice 
Jackson’s request and in the cover- 
ing letter, F. D. R. states that though 
he signed the Lend-Lease Act, he 
did so under the belief that section 
3(c) of the act, which permitted its 


by Alexander 


repeal by concurrent resolution re- 
Presidential approval, 
was unconstitutional. This brief and 


gardless of 
intensely interesting article of Rob 
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ert Jackson speaks volumes as to 
how the work of the world is done 
on Capitol Hill. 

A piece I have enjoyed much in 
reading is “Dred Scott’s Case—Re- 
considered” by Professor Wallace 
Mendelson, of the University of 
Tennessee, in the December, 1953, 
issue of the Minnesota Law Review 
(Vol. 38—No. 1, pages 16-28, single 
copy $1.75, Minneapolis, Minn.). 


C orporaTIONs: In our day 
when so many corporate officials are 
being sued in criminal antitrust 
cases, the decision of the Court of 
Appeals in Schwarz v. General Ani- 
line & Film Corporation, 305 N. Y. 
395, 113 N. E. 2d 533, is of more 
than passing interest. In that case, 
poor Schwarz paid $7,500 to a law- 
yer to defend him in a criminal anti- 
trust suit where he was an individual 
defendant as an officer and director 
of General Anilene. Schwarz, who 
Maintained he was innocent, was 
told it would cost $1,000 a day for 
his lawyer to defend him on trial 
and the trial might last for years. 
He was advised to plead nolo con- 
tendere. He did so and paid a fine 
of $500. Schwarz then sought to re- 
cover from General Aniline the 
$8,000, first by a voluntary payment 
and, second, by a lawsuit under the 
New York statute. The Court of Ap- 
peals of New York held that, while 
the corporation might have volun- 
tarily paid, recovery under the stat- 
ute of expenses in any criminal case 
was impossible even if Schwarz had 
gone to trial and been acquitted. 
The note is of great value in that it 
suggests charter and bylaw provisions 
be drawn to escape this very danger- 
ous decision. This unsigned Yale 
note of John Doe is outstanding. 

A New York court recently held 
that an action to declare a dividend 
was like a derivative stockholders’ 
action subject to New York’s Frank- 
lin Wood Law (61b General Corpo- 
ration Law, Gordon v. Elliman, 280 
A. D. 655, 116 N. Y. S. 2d 671). The 
case is noted by Frederick B. Davis 
in the Winter, 1953, issue of the 
Cornell Law Quarterly (Vol. 38— 
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No. 2, pages 244-254; single copy 
$1.25, Myron Taylor Hall, Ithaca, 
N. Y.) and a good note, it is, too. 


Evinence: Although I did not 
know that Thayer had a single de- 
fender except, perhaps, two Bills, 
Prosser of California and Hearne of 
U. S. Steel, inasmuch as Eddie Mor- 
gan, Charley McCormick and I re- 
nounced the old chap’s heresy long 
ago, in the December, 1953, issue of 
the Michigan Law Review (Vol. 52, 
No. 2, pages 195-230, single copy, 
$1.50, Ann Arbor, Michigan), Profes- 
sor Charles V. Laughlin, of Washing- 
ton and Lee Law School, comes north 
to battle for Thayer's theory of pre- 
sumptions. Not only does Laughlin 
defend Thayer, he attacks Jeremy 
Bentham (page 203) who in my book 
has been more nearly right about 
evidence than even Morgan ot 
McCormick or me. Either Morgan or 
McCormick should answer this piece 
and as we debaters used to say “‘rele- 
gate it to the limbo of forgotten fal 
lacies”’. 


Laeunrry: Herbert Brownell, 
Jr., the Attorney General of the 
United States, addressed the Law 
Club of Chicago on November 6, 
1953. His speech has been published 
over 1,000 miles south by the Tulane 
Law Review (Vol. 28—No. 1; Decem- 
ber, 1953, pages 1-21, single copy 
$1.50, New Orleans 18, La.) under 
the title “Immunity from Prosecu- 
tion Versus Privilege Against Self- 
Incrimination”. The difficulty about 
giving immunity is United States v. 
Murdock, 284 U.S. 141, more recently 
United 
Under 


followed in Feldman _v. 
States, 332 U.S. 487. 
cases you are immune from federal 
but not state prosecution. And vice 
versa. It has always been my view 
that the dissent of Mr. Justice Black 
in the Feldman case should be the 
law. If it were, then the Attorney 


these 


General's proposed immunity statute 
makes sense. But if a man’s to be 
subjected to state prosecution after 
testifying under a grant of immunity 
from the Federal Government, the 


proposed statute is legalized double 
jeopardy. 


Maurrary JUSTICE: Colonel 
Seymour W. Wurfel in the December, 
1953, issue of the North Carolina Law 
Review (Vol. 32—No. 1; pages 1-81; 
$1.25 single copy, Chapel Hill, N.C.) 
has an article entitled “Court-Mar- 
tial Jurisdiction Under the Uniform 
It collects the cases decided 
by COMA in its first two years and 
represents a stupendous amount of 
Colonel James K. Gaynor 
writes in the January, 1954, issue of 


Code’’. 


work. 


the George Washington Law Re- 
view (Vol. 22—No. 3; pages 318-336, 
single copy $1.00, The George Wash- 
ington University, Washington, D.C.) 
an interesting piece entitled “The 
French Code of Military Justice: A 
Comparison With the Uniform Code 
of Military Justice’. 
well written and a needed contribu- 


The piece is 


tion to our literature. In the January 
issue of the Harvard Law Review, 
there is a note by George Spelvin on 
the Toth case (113 F.Supp. 330). You 
will remember this lad was picked up 
in Pittsburgh and flown to Korea 
to be tried for murder of a Korean 
but brought back by habeas corpus. 
Toth had been honorably discharged. 
The provision came into the Uni- 
form Code over the objections of 
Corky Moskin and me (25 Cornell 
Law Review 151 at 153-154, 168), 
and it will be interesting to see what 
the Supreme Court does. This note 
does a grand job. (67 Harvard Law 
Review, No. 3, January, 1954, pages 
179-492, $1.50, Gannett House Cam- 
bridge, Mass.) Congratulations, Spel- 
vin! 


M ILITARY JUSTICE: On Sep- 
tember 24, 1953, in New York, the 
Special Committee on Military Jus- 
tice of The Association of the Bar of 
the City of New York held a forum 
on military justice. The Chairman of 
the Special Committee, Abraham 
S. Robinson, presided. Bethuel M. 
Webster, President of the Associa 
tion, gave a welcoming address. In 
the morning session Chief Judge 
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Robert E. Quinn and Associate 
Judges George W. Latimer and Paul 
W. Brosman of the Court of Military 
Appeals spoke. In the afternoon 
session Major General E. M. Bran- 
non, Rear Admiral Ira H. Nunn and 
Major General Reginald C. Harmon, 
the three Judge Advocates General, 
spoke, along with Whitney North 
Seymour, Chairman of the Special 
Committee appointed by the United 
States Court of Military Appeals to 
study reforms, and the Reverend Fa- 
ther Robert J. White, former Navy 
lawyer and chaplain and Dean of 
Catholic University Law School. 

Three recent pieces in this field 
have caught my eye. “Wartime Pow- 
er of the Military Over Citizen 
Civilians Within the Country” by 
Jacobus ten Broek in the Summer, 
1953, issue of the California Law Re- 
view (Vol. 41—No. 2; pages 167-208; 
single copy $1.50, Berkeley, Califor- 
nia.) The piece concerns the Japa- 
nese-American cases. 

Another article, “Military Justice, 
Command and the Field Soldier’, 
by Albert R. Mugel in the Spring, 
1953, issue of the Buffalo Law Re- 
view (Vol. 2-No. 2; pages 183-214; 
single copy, $2.00, 77 W. Eagle St., 
Room 220, Buffalo 2, N.Y.). Mr. 
Mugel states that “The subject of 
military law and the workings of the 
Court of Military Appeals provide 
perhaps the best study in jurispru- 
dence of our times”, and speaking of 
your editor’s writings and of those of 
James Snedeker and Arthur Farmer 
on military law, he declares that mil- 
itary law “is susceptible to an ex- 
treme type of criticism, the docu- 
mentation of which on its surface is 
shocking to the sensibilities of the 


most insensitive person”. Despite 
this Mr. Mugel has valuable sug- 
gestions to make for the improve- 
ment of military law. 

The December, 1953, issue of 
St. John’s Law Review (Vol. 27—No. 
1; pages 19-21; single copy $1.25, 
96 Schermerhorn St., Brooklyn, 1, 
N. Y.) carries the speech of Admiral 
Robert J. White, J.C.D., 
of Catholic School, at 
the Forum on Military Justice at 
New York University Law School on 
September 24, 1953. It is entitled 
“Has the Uniform Code of Military 
Justice Improved the Courts-Martial 
System?” 


former 


Dean Law 


S upREME COURT OF THE 
UNITED STATES: There are four 
recent articles of interest with re- 
spect to our Supreme Court. In the 
November, 1953, Virginia Law Re- 
view (Vol. 39—No. 7; pages 883-905; 
$1.25, Charlottesville, 
Va.) Felix Frankfurter has an inter- 
esting piece entitled “Chief Justices 
I Have Known”. Apparently the ar- 
ticle was the subject of an informal 
talk by the Justice at Virginia Law 
School on May 12, 1953. In the 
Summer, 1953, University of Chicago 
Law Review (Vol. 20—No. 4; pages 
656-665, single copy $1.50) Edward T. 
and Sheila M. Roehner have an ar- 
ticle entitled, ‘“Certiorari—What Is 
a Conflict 


single issue 


Between Circuits?” in 
which they reach the startling con- 
clusion that “the Court grants cer- 
tiorari as of course in conflicts be- 
tween circuits, provided the petition 
for certiorari clearly frames the head- 
on collision for the Court to see.” 


Law Magazines 


In the December, 1953, issue of 
the Harvard Law Review (Vol. 67— 
No. 2; pages 193-216; single copy, 
$1.50, Harvard Law Review, Gan- 
nett House, Cambridge, Mass.) there 
is an even more interesting piece by 
Alpheus Thomas Mason, McCormick 
Professor of Jurisprudence at Prince- 
ton University, entitled “Extra-Judi- 
cial Work for Judgrs: The Views 
of Chief Justice Stone”. The article 
is ‘‘an offshoot of work now in prog- 
ress on the authorized biography 
of the late Chief Justice Stone”. To 
your editor the highlights of Pro- 
fessor Mason’s piece in the current 
Harvard Review consist of 
Stone’s refusal to be Rubber Czar 
when requested by F. D. R. and his 
vicious comments about Justice 
Jackson’s service at Nuremberg. 

“The Story of the Place”, an arti- 
cle written by Justice Harold H. 
Burton of the Supreme Court, in 
co-operation with Thomas E. Wag- 
gaman, former Marshall of the Su- 
preme Court, appears in the Jan- 
uary, 1953, issue of the George Wash- 
ington Law Review (Vol. 21—No. 3; 
pages 253-264). In narrative fashion 
the authors set out the colorful his- 
torical background of the site of the 
United States Supreme Court Build- 
ing. Covering a period of time be- 
ginning prior to 1790 when Indians 
were the only inhabitants of the 
area and extending to its present- 
day status of architectural splendor, 
the article is divided into a dis- 
cussion of nine contrasting periods 
of ownership and diverse use. (Ad- 
dress: George Washington Law Re- 
view, 720 20th St. N. W., Washing- 
ton 6, D. C.; price for a single copy: 
$1.00). 


Law 
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Activities of Sections 
and Committees 


SECTION OF 
CRIMINAL LAW 


® Pending in the current session of 
the 83d Congress are five bills deal- 
ing with subject matter which the 
Section of Criminal Law has long 
followed with interest. Since a num- 
ber of these measures are being 
pressed vigorously by the Administra- 
tion and will very likely come up for 
action by Congress prior to the An 
nual Meeting next August, the Sec- 
working with the 
Crime, 


tion Council, 
Committee on Organized 
sought by conference and correspond- 
ence, to reach agreement on each of 
the measures, in order to recommend 
a position to the House of Delegates 
at the mid-year meeting. 

On three of the five there was sub- 
stantial agreement: H. R. 7118, a bill 
to punish conspiracies which make 
use of interstate commerce for the 
violation of laws aimed at organized 
crime activities; §. 636 (H. R. 7404), 
a bill to permit appeals by the gov- 
ernment from pretrial orders sup- 
pressing evidence in criminal prose- 
cutions in the federal courts; and 
H. R. 7311, a bill to control the 
transmission of gambling informa- 
tion for illegal purposes in the chan 
nels of interstate and foreign com 
merce. The Section is recommending 
approval and support for each of the 
foregoing. 

With respect to the other two 
bills, there was substantial agree- 
ment although unanimity was not 
achieved. The Section also recom- 
mends approval, but with grave res 
ervations and with the possibility of 
specific dissents, of the following: 
H. R. 6899, a bill to permit the com 
pelling of testimony notwithstand- 
ing a plea of privilege against self- 
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incrimination, in proceedings before 
congressional committees, federal 
courts and federal grand juries; and 
H. R. 477, a bill to authorize wire- 
tapping in the prevention and detec 
tion of offenses involving national 
security only. 
Notwithstanding a diversity of 
views in connection with the sub- 
jects of immunity for witnesses and 
wire-tapping, it was felt that both 
these subjects are of such grave im 
portance that they should be con- 
sidered by the Association, so that 
the problems they raise can be fully 
noted and discussed, no matter what 
the final outcome of the Association's 


considerations may be. 


SECTION OF 
ADMINISTRATIVE LAW 


® The work of the Hoover Commis- 
sion Task Force on Legal Services 
and Procedure is of extreme im 
portance and of particular interest 
to the members of the Administra- 
tive Law Section. The undertaking 
in this vast study is being handled by 
study groups within the Task Force. 
These are broken down as follows: 


Group 1—Organizational Structure of 
Legal Services and Personnel 

Group 2—Procedure and Separation 
of Powers (under Administrative 
Procedure Act) 

Group 3—Procedure and Separation 
of Powers (not under Administra 
tive Procedure Act) 

Group 4—Admission to Practice be 
fore Government Agencies 

Services 


Group 5—Legal within 


Armed Forces 
Members of the Section are promi 
nent in the groups, among them, 
Dean E. Blythe Stason, who is chair- 
man of Group 3, and Carl McFar- 
land, who is a member of Group 2. 
Former President Herbert Hoover 


has directed the groups to cover the 
whole subject and to feel free to 
undertake ‘“‘any subject in the legal 
field”. The Task Force groups are 
keeping in close touch with the work 
of the President’s Conference on Ad 
ministrative Procedure, and Chait 
man John Cragun volunteered that 
the “probability seems assured that 
there will be constructive legislative 
accomplishment for the recommen 
dations of the President's Confe1 
ence on Administrative Procedure 
and the other improvements in the 
federal 

which may be demonstrated”. 


administration — of justice 

The status of the federal hearing 
examiner is receiving the attention 
of a number of groups. The Kintner 
Committee of the President’s Con 
ference on Administrative Procedure 
is accumulating information through 
the widespread distribution of ques 
tionnaires and through open hear- 
ings. This committee plans to submit 
its report to a session of the Con 
ference to be held during June of 
this year. 

In addition the Civil Service Com 
mission has initiated “an exhaustive 
inquiry” into the hearing examine 
program and for that purpose estab- 
lished a schedule of ‘discussions’, 
during February of this year, to per 
mit various groups concerned with 
the problem to be heard. Our Section 
received an invitation to participate 
in the discussions but the schedule 
did not allow adequate time for ob- 
taining the necessary clearances. 

The attention of three of the com 
mittees in our Section is likewise 
focused on the hearing examine 
problem as a result of the introduc 
tion in the 83d Congress of S. 1708. 
These committees are: (1) The Spe 
cial Commitee on Hearing Examin 
ers, (2) the Committee on Improve 
ment of Administrative Procedure 
and (3) the Committee on the Ad 
ministrative Procedure Act. The re 
ports of these committees were con 
sidered by the Council at its 
Atlanta on 
March 6-7. Whether the Association 


Mid-Year meeting in 


will take a position on S. 1708 has 


not vet been determined 
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SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


® The Report of the Committee on 
International Trade Regulation on 
the Impact of Antitrust Laws on 
Foreign Trade, dated August 6, 1953, 
was authorized for distribution by a 
resolution of the House of Delegates 
at the Annual Meeting in Boston in 


\ugust, 1953. Since then copies 
have been forwarded to members of 
the Attorney General’s National 


Committee To Study the Antitrust 
Laws, as well as to members of the 
Randall Committee, members of the 
Board of Directors of the National 
Foreign Trade Council and to var- 
ious interested parties in the Depart 
ment of Commerce and the Depart 
ment of State. 

The Report points out that over 
sixty years have elapsed since the 
original enactment of the antitrust 
statutes. Changed world conditions 
make necessary a re-examination of 
the law. Recent national policy as 
expressed in the Point IV program, 
has been to encourage the investment 
of American capital in foreign coun- 
tries for the purpose of developing 
their resources and strengthening 
their economies. Foreign economic 
policies endorsing monopoly and 
cartels, and the like, differ sharply 
from those expressed in our laws. 
Diplomatic action to reconcile the 
two positions has not been fruitful. 

The extraterritorial effect of our 
antitrust laws with regard to the 
criminal, regulatory and civil aspects 
thereof varies. The Committee sug- 
gests that our substantive criminal 
law be given strictly territorial ef- 
fect only; that the regulatory powers 
of our Government be exercised 
somewhat more widely than in crim- 
inal cases but only so as to prevent 
restrictive practices that directly and 
substantially restrain the commerce 
of the United States, and that the 
civil or tort remedies including triple 
damage penalties be invoked only 
within our territorial limits. 

As an example it is stated that an 
\merican national engaged in manu 
facturing or mining in a foreign state 


is not by reason of such activity en 
gaged in the foreign commerce of the 
United States and hence our anti- 
trust laws should not apply in such 
cases. 

The Committee recommends that 
our antitrust laws be clearly and 
explicitly amended to eliminate this 
extraterritorial effect and to keep 
their application to the foreign com 
merce of the United States within 
proper limits. 

It feels (a) that the law should 
contain a declaration of policy; (b) 
that certain principles be established 
by law for the guidance of the courts 
so that they do not apply to foreign 
commerce the same rules they lay 
down for the conduct of domestic 
commerce; (c) that the interpretation 
and administration of the antitrust 
statutes in foreign commerce be 
vested in the first instance in the 
Federal Trade Commission, eliminat 
ing the present concurrent jurisdic- 
tion of the courts and the FTC in 
antitrust matters and (d) that the 
FTC be authorized to review certain 
transactions in foreign commerce in 
advance of their consummation with 
the power to weigh all pertinent fac- 
tors and determine whether the pro 
posed transaction is in the national 
interest. 

For some years, the Committee on 
International Copyright Relations, 
under the Chairmanship of Max 
Chopnick, of New York, has been 
concerned with the study of the Uni- 
versal Copyright Convention, which 
has been signed, subject to ratifica- 
tion, by representatives of the United 
States and thirty-nine other coun- 
tries. 

At the last Annual Meeting of the 
Association in Boston, the Commit- 
tee recommended and the Council 
and the Section adopted a resolution, 
concurred in by the Section of Pat- 
ent, Trade-mark and Copyright Law 
urging adherence by the United 
States to the Universal Copyright 
The Dele- 
gates adopted a resolution approving 


Convention. House ol 
the Convention at its Midyear Meet 
ing in Atlanta. 


This Convention is not self-execut 


Activities of Sections and Committees 


ing and requires not only the Senate's 
consent to ratification but imple- 
menting legislation to be passed by 
the House and the Senate. On June 
10, 1953, President Eisenhower sub- 
mitted the Convention to the Sen- 
ate, together with the favorable rec- 
ommendation of Secretary of State 
Dulles. Bills providing for various 
amendments to the U. S. Copyright 
Act, to conform our existing statutes 
to the requirements of the Conven- 
tion, were subsequently introduced 
in both the Senate (S. 2559) and the 
House (H.R. 6616 and H.R. 6670) 
and have been referred to the Com- 
mittees on the Judiciary of the 
House and of the Senate. 

The Committee regards the Con- 
vention as of prime importance to 
our national interests in the field of 
intangible copyrightable works, such 
as books, magazines, motion pictures 
and, in many countries, protection 
in the past has not been available 
to us in all countries of the world, 
and, in many countries, protention 


methods or 


costly and confusing procedures. Ad- 


has involved devious 
herence to the Convention by the 
United States will increase and im- 
prove the protection abroad of our 
copyrighted property, and should 
increase the already substantial for- 
eign revenues received therefrom. 

The Convention has the virtually 
unanimous support of all business 
interests concerned with the protec- 
tion of copyrighted works. None of 
the Iron Curtain countries have par- 
ticipated in any of the discussions or 
negotiations leading to the Conven- 
tion, nor have they adhered to the 
Convention. 


SECTION OF 
JUDICIAL ADMINISTRATION 


® Phil Stone, of Oxford, Mississippi, 
Chairman of the Mississippi Com- 
mittee of the Section, has announced 
the introduction of a bill in both 
houses of the state legislature, pro- 
viding for a Judicial Council and 
vesting rule-making power in the 
supreme court of the state. Both ob- 
jectives are part of an inclusive pro- 
gram to promulgate minimum stand- 
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if ait tec ramets wt 


ards of judicial administration as set 


Activities of Sections and Committees 


forth in the 1952 edition of the hand- 
book, The Improvement of the Ad- 
ministration of Justice, based on an 
exhaustive study and recommenda- 
tions made by Mr. Justice Vanderbilt 
in the book Minimum Standards of 
Judicial Administration, after long 
study by a distinguished national 
committee. The entire program was 
approved by the House of Delegates 
in 1938, and through its state com- 
mittees, in co-operation with state 
bar associations and other lay and 
legal organizations, the Section is 
working to bring about acceptance of 
the standards. 

The Mississippi bill just intro- 
duced has been unanimously ap- 
proved by the Mississippi State Bar, 
and is very similar to a bill which 
passed one house of the Mississippi 
legislature in 1952. It provides for 
proposal and recommendation of 
rules by an advisory committee prior 
to adoption by the Supreme Court, 
and for submission to the legislature 
before the adopted rules take effect. 
It is proposed that the advisory com- 





mittee consist of three circuit judges, 
two chancellors and one county 
judge, nine attorneys, and six repre- 
sentative laymen drawn from the 
citizenship of the state. 


COMMITTEE ON 
AMERICAN CITIZENSHIP 


" The Standing Committee on 
American Citizenship of the Amer- 
ican Bar Association is now engaged 
in a nation-wide effort to interest 
state bar associations in the carrying 
out of its program. 

We are contacting the Chairmen 
of the American Citizenship Com- 
mittees of state bar associations, urg- 
ing them to get behind this move- 
ment. We urge all the local bar as- 
sociations to assist in our program. 

We have prepared an Americanism 
Around the Calendar brochure for 
the guidance of all bar associations, 
state and local, which will be dis- 
tributed within a reasonably short 
time. 

We are also undertaking a cam- 
paign to urge state departments of 


education to insist upon more effort 





being spent in the teaching of Amer- 
icanism and democracy, to end the 
infiltration of Communism. 

On numerous occasions, lawyers 
are invited to speak before adult and 
youth groups on subjects which are 
related to American Citizenship and 
Democracy. We find, generally, that 
lawyers are too busy to take the time 
to prepare such a speech because the 
preparation calls for much research. 
Consequently, we are preparing a 
series of four speeches which can be 
used for all occasions. The speeches 
will be mimeographed and distrib- 
uted when requests are made for 
them. 

We are urging American citizen- 
ship committee chairmen to seek in- 
vitations for lawyers to address teach- 
ers’ associations on the subject of the 
teaching of Americanism and democ- 
racy. We find there is a great need for 
this type of service. Some of the 
speeches that we have referred to 
above can be utilized for the purpose 
of addressing teachers’ associations. 





Views of Our Readers 

(Continued from page 276) 

have had no instruction on the as- 
sembly, installation and operation 
necessary to obtain the most satis- 
factory results. When this informa- 
tion is not included in their reports, 
we cannot appraise their conclusions. 
It goes without saying that though 
there have been failures in both the 
use of shorthand and the use of 
electronic recording, we are inter- 
ested in the probability of success. 
To insure success we are using a 
recognized professional recorder that 
can play back a recording one-fifth 
of a second after it has been made. 
With this, we are able to guarantee 
a completely accurate record. 

There are two distinct phases of 
court reporting: (1) preserving the 
spoken sounds by means of mechani- 
cal (pen or machine) or elec- 
tronic systems; (2) interpreting those 
sounds by audible or visual percep- 
tion and placing them in typescript. 

Let us examine these two systems 
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for the first phase. The shorthand 
writer must interpret everything 
before he can write the sounds on 
his paper, so his work energy output 
is many times that of the electronic 
recorder operator who does not need 
to interpret the sounds spoken. But 
with this intense concentration the 
reporter has placed the sounds in a 
language completely foreign to the 
court and counsel, therefore his first 
phase has not aided anyone but him- 
self. On the contrary the sound re- 
cording may be replayed at will 
because it is in the original language, 
one that everyone concerned under- 
stands. In many instances the tran- 
scribing of shorthand notes to type- 
script is too slow and too expensive 
for the value of the information de- 
sired. 

There is also a saving of energy 
output in the second phase. The 
shorthand reporter must constantly 
strive to make “sense” in his trans- 
cript to avoid misreading similar 
shorthand forms; but the reporter 


typing from a sound recording can 
proceed without hesitation to his 
fastest typing speed knowing that it 
is absolutely accurate, and sure that 
his punctuation is placed the way 
the speaker desired it. We all know 
that a recording expresses the feel- 
ing of the speaker which cannot be 
placed entirely on paper; but with 
the recording to guide him, a report- 
er can not only furnish the court 
with a typescript but the original 
recording as well. 

After using shorthand and elec- 
tronic recording simultaneously and 
separately, I have come to this con- 
clusion. “Electronic recording is the 
first and only accurate method of 
preserving the human voice for 
future reference; it is absolutely de- 
pendable when properly supervised; 
and it is capable of producing eco- 
nomical commercial typescript.” 

This is the goal desired by both 
court reporters and attorneys at law. 

Ray Hirst 
Portland, Oregon 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 





J. WESLEY 
McWILLIAMS 


Phillips Studio 


* The midwinter meeting of the 


Pennsylvania Bar Association was 
held in January at Harrisburg, with 
approximately 500 lawyers and guests 
in attendance. 

President J. Wesley McWilliams, 
of Philadelphia, presided over the 
sessions. In the absence of Secretary 
\. Carson Simpson, of Philadelphia, 
who was ill, John Mcl. Smith, Harris- 
burg, a former president and secre- 
tary of the association, served as 
secretary of the meeting. 

At a meeting of the nominating 
committee, Paul A. Mueller, of Lan- 
caster, was selected as the next vice 
president of the association. Mr. 
Mueller is president of the Lancaste1 
County Bar Association, and _presi- 
dent of the State Association’s Con- 
ference of Bar Association Presidents 
and Secretaries. He was Lancaster 
County District Attorney from 1932 
to 1936. He will take office next June 
when Vice President J. 
Butler, ascends to the 
presidency, succeeding Mr. McWil- 
Mrs. 


burg, executive secretary, completes 


Campbell 
Brandon, of 
liams. Barbara Lutz, Harris- 
the list of officers. 

The Lawyer Referral Committee, 
headed by Theodore Voorhees, of 
Philadelphia, reported that lawyer 
eferral services have been estab- 
ished in seven Pennsylvania counties 
-Philadelphia, Allegheny, Lehigh, 
ycoming, Montgomery, Delaware 
ind Berks—and that a 


ther localities are planning early 


number ol 


ntroduction of the program. 
At a luncheon sponsored by the 


Junior Bar Section and the Inter- 
national Law Committee, the speak- 
er was Herman Phleger, legal adviser 
to the State Department, Washing- 
ton. He spoke on “Recent Develop- 
ments in the Field of International 
Law”. 

One 


voted to a 


afternoon’s session was de- 
“Indi 


Affected by the 


seminar on 
vidual 
Public 


divided 


Rights as 
Interest”. The seminar was 
into two 


parts: “Congres- 


sional Investigation and Personal 


Rights’, debated by Congressman 
Hugh D. Scott, Jr., of Pennsylvania, 
and Congressman George Meader, ol 
Michigan, with Whitney North Sey- 
mour, of the New York Bar, serving 
as moderator. 

“A Free Press and a Fair Trial”, 
Edwin M. Otter- 
bourg, president of the New York 
County 


was debated by 


Association, and 
John M. McCullough, former staff 
writer for the Philadelphia Inquirer, 
with Mrs. Lois G. Forer, of the Phila- 


Lawyers 


delphia Bar, serving as moderator. 

In the discussion of congressional 
Scott, 
chairman of a House sub-committee 


investigations, Congressman 
which is presently studying the prob- 
lem of revising procedural rules for 
investigating committees, argued that 
there is a definite need for “ground 
rules” for such committees. 

The midwinter dinner was held 
Friday evening. The speaker was Dr. 
Heinz L. Krekeler, Ambassador to 
the United States from the Federal 
Republic of Germany, who spoke on 
the role of law in the process of 
European integration. Following the 
dinner, Desmond J. McTighe, Nor- 
Public 


showed two 


ristown, chairman of the 


Relations Committee, 
films which are being made available 
to local bar associations throughout 
the state for showing to civic groups: 
“With Benefit of Counsel” 


ing Under Law”. 


and “‘Liv- 


At the final general session the 
association endorsed three Pennsyl- 


vania Superior Court judges who are 
candidates for re-election; declared 
that delay in filling three United 
States District Court vacancies in the 
state is “intolerable” and urged 
prompt action in the matter; urged 
the state supreme and superior courts 
to use the authority given them by 
the 1953 legislature to adopt com- 
plete rules of practice and procedure; 
and asked the Judiciary Committee 
to report in June on the propriety of 
substantially increasing the salaries 
of Pennsylvania judges and institut- 
ing an adequate pension plan. 


® The new $250,000 building of The 
State Bar of Texas was dedicated in 
Austin in January. 

First in the nation expressly con- 
structed to house a state bar associa- 
tion, the debt-free building was 
constructed, furnished and equipped 
entirely by gifts. 

The building, located near the 
state capitol in Austin, is designed 
to serve as a memorial to the great 
legal figures of Texas as well as to 
provide headquarters offices for the 
State Bar. 

Governor Allan Shivers was chief 
speaker at the dedication ceremony. 
Other speakers included John E. 
Hickman, Chief Justice of the Su- 
preme Court of Texas; Ben Ramsey, 
Lieutenant Governor of Texas; and 
Reuben E. Senterfitt, Speaker of the 
Texas House of Representatives. 

The one-story building contains, 
in addition to the offices of the exec- 
utive secretary of the State Bar, four 
conference rooms, a meeting room 
for the board of directors, a legal 
library and a lounge. 

The building is constructed of cor- 
dova cream limestone with a pink 
granite base. The first-floor area com- 
passes 7,200 feet. In addition, there 
is a 3,000-square-foot basement, and 
the foundation is built to support a 
second story if future need arises. 
furnished rooms 
are named for deceased lawyers of 


The beautifully 


Texas. A handsome memorial panel 
in the foyer of the building lists the 
names of 103 other prominent Texas 
lawyers who have been memorialized. 


April, 1954 * Vol. 40 341 








Bar Activities 


The lot on which the building is 
situated was purchased by the Board 
of Directors of the State Bar in 1951, 
and at the same time a drive was 
launched to raise funds for the con- 
struction of the building. Actual 
construction of the building began 
in March, 1955, and was completed 
in December. 


® The Chicago Law Institute elected 
officers and Board of Managers at 
The 
newly elected officers are: George F. 
Rutledge, President; Clifford C. El- 
ger, First 
Levy, Second Vice President; Russell 
Thomas F. All- 
man, Treasurer; Joseph R. Cecchini, 


its recent Annual Meeting. 


Vice President; Marcus 


Baker, Librarian; 


Secretary. 

The newly elected Managers are: 
Raymond Canaday, John P. Cogh- 
lan, Allan W. Cook, John W. Daly, 
Wendell E. Green, Fred Holy, Max 
L. Libby, Benjamin F. J. Odell and 
C. S. Bentley Pike. 


° 


® The “Books for the Bar” program 
sponsored by the New York Univer- 
sity School of Law, which is a series 
of panel discussions on outstanding 
books of particular interest to law- 
yers, discussed The Holmes-Laski 
Letters, edited by Mark De Wolfe 
Howe; The People’s Right To Know, 
by Harold L. Cross; and Supreme 
Court and Supreme Law, edited by 
Professor Edmond Cahn of the 
School of Law faculty. 

Panel members for the series in- 
Bernard Associate 


cluded: Botein, 


Justice of the Appellate Division of 
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the Supreme Court and author of 
Trial Judge; Charles P. Curtis, of 


the Boston Bar, author of Lions 
Under the Throne; Professor Howe; 
William L. Laurence, of the New 
York Times; Dean Russell D. Niles, 
of the School of Law; Joseph Sarafite, 
Chief Assistant District Attorney for 
New York County, and M. Lincoln 
Schuster, publisher. Moderator for 
the first discussion, held in February, 
was Ephraim London, New York 
lawyer and legal writer. 


® The Wichita (Kansas) Bar Associ- 
ation’s outgoing president, J. Wirth 
Sargent, was recently designated by 
Judge Delmas C. Hill to take charge 
of naturalization proceedings in 
Wichita. George Templar, United 
States attorney, was principal speak- 
er for the ceremony at which twenty- 
three persons were granted citizen- 
ship before an audience of more 
than 1100 persons. 


® The School of Law of Northwest- 
ern University, in co-operation with 
the Citizens’ Committee To Fight 
Slums and the Emergency Housing 
and Planning Council, sponsored a 
conference in February on Chicago's 
fight against slums. 

The Conference studied various 
aspects of conservation, especially 
considering the role of building and 
zoning codes. Other aspects of con- 
servation, through financial policies 
and practices, the coordination of 
public and private conservation pro- 
grams and the new approach, the 


Urban Conservation Legislation of 
1953, were considered. 

Subsequent to analyzing the con 
servation program the conferees ana 
lyzed the aspects of rebuilding, such 
as stimulation of home owner build 
ing, public housing, large scale pri 
vate housing projects, etc. The final 
session was devoted to planning the 
rebuilding program through a Plan 
Commission. 

The 


monetary and social cost of slum 


Conference recognized thx 
areas and of the threat of spreading 
blight in older neighborhoods, and 
explored present and future needs 
The framework of a major portion of 
the Conference was provided by the 
Report of 1954, 
which was a result of the work of the 
Citizens’ Committee To Fight Slums, 


Housing Action 


of which Laird Bell, a member ol 
the Chicago Bar, is chairman. The 
program was made possible by funds 
supplied by the Charles Clarence 
Linthicum Foundation. 

® The Wisconsin Bar Association re 
cently published a leaflet, based on 
Wisconsin law, setting forth the 
rights of a citizen if arrested, sued o1 
injured, 

The leaflet, entitled “Legal First 
Aid”, sets forth a citizen’s rights 
when arrested and details the rem 
edies available at the time of arrest, 
when in jail and when in court. The 
rights of the citizen if sued and if in- 
jured are also succinctly described. 

Another leaflet, which has been 
distributed by the Wisconsin Bar 
Association, tells what to do in the 
event of an automobile accident. 
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OUR YOUNGER LAWYERS 


| 
| Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 








® Young lawyers, including members 
of the Junior Bar Conference of the 
\merican Bar Association and non- 
members soon to be enrolled in our 
ranks, swarmed into Atlanta, Geor- 
gia, on March 3 for the Southern 
Regional Meeting of the American 
Bar Association and the Mid-Year 
Meeting of the officers, directors and 
Council of the Conference. From 
the very first reception, that tendered 
on Wednesday by the Lawyers Club 
of Atlanta, to the last get-together on 
Sunday evening, the “word” was— 
“Southern Hospitality”! 

In addition to the regularly sched- 
uled events of the Regional Meet- 
ing, the Junior Bar Conference com- 
menced its own program on Thurs- 
day with a kickoff breakfast at 8:00 
\.M. at the Henry Grady Hotel, our 
headquarters. The breakfast meet- 
ing was presided over by Chair- 
man C. Baxter Jones, Jr., of 
\tlanta, who spoke briefly about the 
aims and objectives of the Confer- 
ence. Chairman Jones then intro- 
duced Emery A. Brownell, Executive 
Secretary of the National Legal Aid 
\ssociation, who discussed the pres- 
ent status and future needs of the 
legal aid work in the Southern states. 
Following the breakfast meeting, 
most of the attending members of 
this Conference proceeded to the first 
session of the Regional Meeting pre- 
sided over by President William J. 
Jameson. 

Through the efforts of Augustine 
r. Smythe, Jr., of Charleston, South 
Councilman from the 
Fourth Circuit, and Robert Nichols, 


Carolina, 


of Jackson, Mississippi, Councilman 
from the Fifth Circuit, and the co- 
operation of the Georgia Junior Bar, 
the JBC State Chairmen of the 
Fourth and Fifth Circuits held a 
luncheon meeting on Friday, March 
>. Ideas for future activities in each 
state were discussed and the aims and 
objectives of the Conference for 1954 


were outlined by Chairman Jones 
and others attending. Specific plans 
were made for co-operating with 
Thomas E. Taulbee, of Wilmington, 
Delaware, Chairman of the Membe: 
ship Committee of the Conference, 
who made plans to have a |BC Mem 
bership Booth on display and at 
tended by members of the Confer 
ence at each State Bar meeting in 
1954. 

Following the Joint Luncheon of 
the Fourth and Fifth Circuits, the 
“Board” of the Junior Bar Con- 
ference assembled for its Mid-Yea 
Meeting. In addition to Chairman 
Jones, National Vice Chairman Stan- 
ley Balbach, of Urbana, Illinois, and 
your National Secretary, there were 
present the four Directors for 1954, 
S. Michael Schatz, of Hartford, Con- 
necticut, Personnel Director; Frank 
E. Horka, of Baltimore, Maryland, 
Robert G. 
Storey, Jr., of Dallas, Texas, Profes- 


Information Director; 
sional Director; and Rosemary Scott, 
of Grand Rapids, Michigan, Services 
Director. During this meeting, the 
Board considered the final agenda 
for the Council meeting and _ re- 
viewed the reports of each of the 
Directors concerning the commit 
tees under his supervision. 

The feature of JBC activity on 
Friday followed the Association ban 
quet. At 9:30 p.m. the JBC, with the 
Georgia JBC and the aid of its chair 
man, Kirk McAlpin, of Savannah, 
Georgia, sponsored a dance for all at 
tending the Regional and Mid-Year 
meetings. After the dance, many of 
the young lawyers enjoyed informal 
at-home entertainment by Atlanta 
lawyers and their wives. 

The better part of Saturday and 
Sunday was devoted to the meetings 
of the Council consisting of the off- 
Richard H. 


cers, and Bowerman, 


New Haven, Connecticut, Last 
Retiring Chairman, and Circuit 
Members Frank L. Hinckley, Jr., 


Providence, Rhode Island; Morgan 
P. Ames, Stamford, Connecticut; F. 
Hastings Griffin, Jr., Philadelphia, 
Pennsylvania; Augustine T. Smythe 
Jr., Charleston, South Carolina; Rob- 
ert G. Nichols, Jr., Jackson, Missis- 
sippi; Rosemary Scott, Grand Rap- 
ids, Michigan; C. Busch 
mann, Jr., Indianapolis, Indiana; 
John R. Baylor, Lincoln, Nebraska; 
Robert L. Meyer, Los Angeles, Cali- 
fornia; Charles F. Malone, Roswell, 
New Mexico; C. Frank Reifsnyder, 
Washington, D.C., and members at 
large Ray R. Christensen, of Salt 
Lake City, Utah; and Alvin B. Ru 
bin, of Baton Rouge, Louisiana. The 


Severin 


Council received reports from the 
officers, directors and many of the 
national committee chairmen. Re- 
ports were also received from the 
special committee, headed by Coun 
cil Member Charles F. Malone, 
which has been working on the prep 
aration of a JBC membership 
brochure; the Special Committee, 
headed by Council Member Ray R. 
Christensen considering the redis- 
tricting of the Council; and the Spe 
cial Committee, 
Gregory of 


headed by Donn 


Tampa, Florida, ap- 
pointed to consider and recommend 
a new method of nomination and 
election of officers and councilmen. 
Space does not permit any elabora- 
tion on these deliberations and re- 
ports except to state that full reports 
on the doings of the Mid-Year Meet 
ing will be forthcoming in the next 
issue of the Young Lawyer and subse- 
columns of 
Lawyers”. 


quent “Our Younger 

At the close of the Council meet 
ing on Sunday, March 7, the young 
lawyers attended a reception giv- 
en by the Georgia Bar Associa 
tion. After the reception, the JBC 
Board and Council and their wives 
joined with all past JBC national 
chairmen and their wives for a din- 
ner at the Henry Grady Hotel. The 
purpose of the dinner and meeting, 
presided over by Richard H. Bower- 
man, was to discuss informally vari- 
ous policy matters concerning the 
Conference and its activities and 
ways and means of improving liaison 
with parallel senior bar activities. 
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Our Younger Lawyers 


This joint dinner marked the close 
of the meetings for most of the 
younger lawyers in attendance, few 
of whom will forget the “Southern 
Hospitality” in Atlanta—'54. 


Highlights of the Chairman's Report 


Three months of 1954 have already 
been crossed off our Conference cal- 
endar. These months have been busy 
ones and the pace being set for the 
Conference is perhaps best revealed 
by our Chairman’s Report through 
the Board of Governors to the House 
of Delegates at the Mid-Year Meet- 
ing. Limitations of space preclude 
printing it in entirety, but your 
editor thought that the membership 
of the Conference would be particu- 
larly interested in the highlights of 
Chairman Jones's report, which have 
been culled from that report. 


(1) The JBC Handbook for 1954 

For the first time in its history, the 
Conference has been able to devise a 
means of getting an up-to-date outline 
of its structure and functions into the 
hands of all its officials. This is 
most important because one of the 
main jobs of the Conference is to 
introduce young lawyers into the work 
of the American Bar Association and 
to teach them its methods of operation. 

(2) The JBC Newsletter 

For the first time in its history, the 
Conference has been able to devise a 
means of keeping its major officials 
posted on a current and continuing 
basis of the major activities of the 
Conference. The medium, which was 
developed chiefly through the imagi- 
nation and work of our Secretary, 
Thomas G. Meeker, of New Haven, 


9 
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Connecticut, is the JBC Newsletter. 
This goes out each month to all JBC 
major officials consisting of approxi- 
mately 250 officials other than mem- 
bers of committees, together with the 
members of one of our Affiliate Units 
Committee, which has a member in 
each state whose primary duty is to 
stimulate local programs of activity 
within that state. We have made ar 
rangements for the JBC Newsletter 
to be mailed out from headquarters 
at the end of each month. At the 
same time, we also mail out each 
month our “Program of the Month”, 
which contains an outstanding activ- 
ity by some state or local Junior Bat 
group. 

(3) The JBC Membership Program, 
The program of the Junior Bar 
Conference as to membership during 
the month of March and the balance 
of 1954 involves the following actions 
among others: 

March of 1954 was designated 
“Membership Month”. Each of the 
approximately 8000 members of the 
Junior Bar Conference was requested 
to get one additional member during 
that month. Membership Month was 
publicized in the winter issue of The 
Young Lawyer, the quarterly publica- 
tion of the Junior Bar Conference, as 
well as in the February issue of the 
JBC Newsletter, and the AMERICAN 
BAR ASSOCIATION JOURNAL, the ABA 
Coordinator and various other legal 
publications. 

About the middle of February, 
1954, along with the Winter issue ol 
The Young Lawyer, there was sent 
to each of the 8000 JBC members a 
special “green flyer” dealing with 
Membership Month. 

The most consistent and outstand- 
ing co-operation has been received in 
connection with the membership cam- 
paign from Archibald M. Mull, Jr., 


Junior Bar Conference 
Notice of Elections 


Chairman of the Association's Stand- 
ing Committee on Membership. In 
addition to helping with all the fore- 
going, he has worked with Thomas E. 
Taulbee, Chairman of the JBC 
Membership Committee. Mr. Mull 
also made arrangements for the 
writer of this report to appear briefly 
before the National Conference of 
Bar Presidents in connection with this 
meeting, at which time the writer 
urged further support of the member- 
ship drive. 

The Junior Bar Conference has ob- 
tained a list of the dates of all state 
bar association annual meetings and 
is undertaking to have a membership 
booth located and manned at every 
such meeting, with particular empha- 
sis being placed on those attended by 
President Jameson. The first of these 
was set up at the annual meeting of 
the New York State Bar Association 
in late January. It attracted favorable 
comment and appears to have had 
considerable effect. 

The Junior Bar Conference, work- 
ing of course under and with the 
American Bar Association Standing 
Committee on Membership, has 
adopted the goal of ‘5,000 More in 
"54", 


Every Member Gets a Member 


Ihe final reports are not in yet 
but the Membership Drive closed on 
the last day of March. If you have 
forgotten to follow up on your pros- 
pect, please do so immediately and 
send the executed application blank 
in to Headquarters. Remember our 
goal for March was one new member 
for every present member of our Con- 
ference. It’s late, but not too late to 
report. Send yours in today! 


* At the Annual Meeting in Chicago in August, 1954, there will be an 
election for the national office of Chairman, Vice Chairman and Secretary 
to serve during the calendar year 1955. In addition, at the Annual Meeiing 
in 1954, Council representatives will be elected from the following circuits: 
2, 4, 6, 8, 10 and 9-10 At Large. ON or BEFORE JUNE 15, 1954, A NOMINATING 
PETITION MUST BE SUBMITTED IN ORDER FOR A CANDIDATE TO BE CONSIDERED BY 
THE NOMINATING COMMITTEE FOR NATIONAL OFFICE; in addition, nominating 
petitions may be submitted for Council representatives; all such petitions 
must be signed by at least twenty members of the Conference and submitted 
to the Chairman, C. Baxter Jones, Jr., 1516 First National Bank Building, 
Atlanta, Georgia, in the manner set forth in the Junior Bar Conference 
By-Laws, Article 33, Section 4. 


Tuomas G. MEEKER 


National Secretary 
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GO ABA é American Bar Association membership means 
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an opportunity for greater service to the 


public and yourself... 


American Bar Association membership offers 
. . » ABA Journal Subscription 

- . . access to ABA Sections (17 in all) 

. . . use of new center in Chicago 


. . . highest professional fellowship 


Send for your application blank today! 





DUES YEARLY: American Bar Association 
Membership Department 
1140 North Dearborn Street 
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This collection—fourteen in all—is made up of photographic reproductions, 
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painting by Peale of John Marshall; engraving of Roger B. Taney; photo- 
graphs by the famous Brady, who recorded the Civil War in pictures, of 
Salmon P. Chase and Morrison R. Waite; and favorite studio photographs 
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. $25.00; Individual prints . . . $3.00. 


AMERICAN BAR ASSOCIATION JOURNAL 


Chicago 10, Illinois |} 























The Law Student 
and Professional Standards 


(Continued from page 307) 


Dean Kingsley on hand, suitable in 
troductions were made; the class met 
the members of the panel and were 
given a brief outline of the subjects 
to be covered in the weeks ahead. 
Then, in an atmosphere of ordered 
informality—smoking is permitted— 
the lectures were opened with a dis- 
cussion of the history of the legal 
profession, proceeding for an hour 
without interruption. The lecture 
over, a short recess was followed by 
an hour's discussion, led by the panel 
member who had given the lecture 
and related to the subject of the lec- 
ture. Questions by members of the 
class, aided occasionally by members 
of the panel, provoked discussion in 
which all joined. The session was 
over at nine. 
The sessions during the next 
twelve weeks followed the same gen- 
eral pattern. On occasion we were 
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visited by outsiders who had heard 
of the course and were interested in 
this new venture in teaching. These 
included the president of the State 
Bar of California and the secretary 
of its Committee of Bar Examiners, 
and a stray member or two from the 
faculty. Visitors, however, are gener 
ally discouraged so as to avoid inter- 
ruptions in a tight schedule. Many of 
our panel had not taught before and 
had been doubtful in the beginning 
as to their ability to find enough to 
talk about. However, when the time 
came, each of us found it difficult to 
cover the assigned subject in the 
time available. 

With the full series of lectures and 
discussions completed, the panel wel- 
comed the opportunity to meet with 
the class once more in the same set- 
ting during the week which inter- 
vened before examinations. The oc- 
casion gave each of us a chance to 
add a word or two to what we had al- 
ready said, and gave the class a 
chance to ask many previously un- 


answered questions. It also gave us 
an opportunity to tell the class some- 
thing about the forthcoming examin 
ation and ask them to give particular 
attention to the question calling for 
critical comments on the course. A 
three-question written examination 
followed a week later for grades. No 
grades were given on the anonymous 
(and very frank) comments offered.’ 
Ihe fourteenth hour this year will 
include a discussion of where to start 
in practice in which a group of 
practitioners in Southern California, 
with varied experience and the heads 
of several public law offices will be 
asked to participate. 

Financing the Course 

The University had included in its 
budget for the Law School a sum 
earmarked for the course on the legal 
profession equal to what is custom- 
arily paid to an outside lecturer. The 
panel unanimously declined com- 
pensation for their services, and the 
fund was placed at our disposal to 
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over any expenses incurred inciden 
il to the course. The only major 
xpense was the purchase of addi- 
ional copies of certain volumes for 
he law school library to take care of 
equired reading assignments more 
onveniently. 

With one exception, all meals were 
yaid for at the regular rate by the 
tudents themselves and, of course, 
by the members of the panel. At 
tendance at dinner, it should be 
noted, was a required part of the 
course for all students. To avoid 
hardship, the Dean screened all stu 
dents and found only one who could 
This 


student was thereupon assigned the 


not reasonably afford the cost. 
task of doorkeeper and _ treasurer, 
which relieved us of the need to keep 
track of attendance. 

According to custom, all students 
were required to purchase Cheat 
ham’s casebook, copies of which were 
furnished for the panel by the pub- 
lisher. The fund also enabled the 
purchase of necessary copies of the 
\merican Bar Association Canons ol 
Professional and Judicial Ethics. 

On the administrative side, it 
should be noted that Dean Elliott 
and later Dean Kingsley attended all 
dinners and lectures. The law school 
secretary in charge of the graduate 
section was responsible for all a1 
rangements at the Commons. 


Some Afterthoughts 
on the Venture 
Phis is not the place to attempt an 


evaluation of the course. Some 
thoughts in retrospect, however, may 
be helpful to others who might 
undertake a similar program. 

For those who say, somewhat cyni 
cally perhaps, that “you can’t teach 
legal ethics’, the answer is to try 
teaching a course on the legal pro 
ession. The benefit to the students 
rom the broader approach is im 
neasurable, in that they are thereby 
ziven some understanding of the pro 
lession they seek to enter. And when 
‘mphasis is shifted from legal ethics 
o what may more properly be called 
»rofessional standards, the imagina 
ion of the student is stimulated and 


he “touch of reality” then becomes 


The Law Student and Professional Standards 
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THE FEDERAL INCOME TAX CALCULATOR 
1954 EDITION 
AVAILABLE IMMEDIATELY 
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a lot of rough use, and prevent mathematical errors. 


Order now and let us worry about the possibility of rate changes. New book 
furnished free if Congress revises present rates. Price—$2.00 a copy. 


PARAMOUNT PUBLISHING COMPANY 


Charlotte, N. C. 








a challenge to the lecturer: He is 
forced to consider the rules which 
govern our professional conduct 
from the viewpoint of the seasoned 
practitioner or judge and to impart 
a realistic understanding of those 
rules to the student. 

I think I fairly express the opinion 
of all of us that no one of us was satis 
fied with his initial effort. If we felt 
that way as the weeks rolled on dw 
ing our first year, we were sure of it 
when we read the comments of the 
class, which were mimeographed and 
distributed to the panel after the 
examination. Space does not permit 
analysis here of those comments, nor 
would such an analysis be of any 
particular value to an outsider. On 
the one hand, such comments and 
criticisms are of real value only to 
those participating in the program; 
on the other, it would not be fain 
to a panel initiating such a course 
elsewhere to deprive them of the 
privilege of making their own errors 
during their first 
\fter all, the responsibility for the 


year’s offering. 
course rests with the panel as a unit, 
and sound criticism from the class 
is conducive to a better approach in 
the following years. 

The 


panel members should be empha 


joint responsibility of the 
sized in this connection. If the judges 
and lawyers of the community are to 
assume the burden of teaching pros 
pective lawyers about their profes 
sion they should have complete free 
dom in organizing the course in co 
operation with the Dean. There is no 
formal organization in the usual 
sense. At the request of Dean Elliott 
and with his approval, the writer 


selected the other twelve members. 


Once chosen and at work they be 
come a_ self-perpetuating 


last year’s 


group. 
When one member of 
panel is forced to drop out for any 
reason, the remaining members select 
his successor, with the approval ol 
Dean Kingsley. 

\t its inception it was thought ad 
visable to make the course compul 
sory for third-year second-semester 
students about to be graduated. As 
the course was set up for the first 
year on an experimental basis, it 
included third-year students and 
graduates on an elective basis. It is 
anticipated that during each year a 
substantial majority of the senion 
students will elect to take the course, 
with graduate students of no more 
than five years’ practice making up 
a little over 10 per cent of the class. 
Che faculty believes, and the panel 
agrees, that as long as the course is 
elected by so large a part of the 
graduating class it should not be 
catalogued as a required course. 

Another year? Early in the fall ol 
1952, 


repeat the program during the sec- 


Dean Kingsley invited us to 
ond semester. The invitation was re- 
peated in 1953 and, as this article 
appears in the JouRNAL, the class 
discussions are already under way, 
with completely revised individual 
lecture notes. A year ago the panel 
decided on Costigan’s Cases on the 
Legal Profession and Its Ethics as 
being more suitable for our purposes, 
but again there will be a broad selec- 
tion of material for optional reading. 
It is our hope that this year we can 
give a new class an even better con- 
ception of the law as an honorable 
profession worthy of the best they 
have to offer. 
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The Office of the 
President 


(Continued from page 288) 
Aide had 


also been an officer of that type. 


far simpler if the Naval 


A remedy already proposed is regu- 
lations specifying the duties of the 
President's assistants in some de- 
tail. Insofar as such duties relate to 
matters within the jurisdiction of an 
executive department, the regula- 
tions should be worked out with the 
collaboration of the department 
head. Also, the regulations should be 
published in the Federal Register. 

Underlying all remedies must be 
the attitude of the President. He 
must be conscious of the difficulties 
of overlapping jurisdictions, of the 
vast power which he grants merely 
by intimate association, of the ex 


traordinary need for self-restraint. 
When the President concludes that 
a department head is not equal to 
the responsibilities of his office, as 
apparently happened in the case ol 


Secretary ‘Tobin, the President 


should dismiss him, painful as the 
episode may be to all concerned. If 
the fault of the department head 
in no way alack of earnestness o1 
loyalty, the President can and un- 
doubtedly would make the depar- 
ture a graceful one. And the Presi- 
dent should avoid the appointment 
of assistants who might be, or appear 
to be, or might try to become, rivals 
of department heads. 

2. The Bureau of the 
should be transferred to the 


Budget 
Treas- 
ury Department or to Congress, or 
partly to each. 

The Bureau is the largest unit 
of the Office of the President, and, 
with the exception of the Division 
of Legislative Reference,® the one 
that least deserves to be there. 

That the recommendation in re- 
spect of this Bureau may be under 
stood, it is necessary to review briefly 
both past and present practice in the 
handling of appropriations and also 
the factors of expense for which ap- 
propriations are made. 

It is not disputed that only Con 
gress may make appropriations. The 
Constitution expressly so provides.'° 


The problem relates rather to the 


proceedings leading up to their en 
acunent. As has long been recog 
nized, Congress requires proposals 


known as “estimates”, from the ex 
ecutive branch. Prior to the Budget 
and Accounting Act, 1921,'! depart 
ment heads sent their estimates to 
Congress through the Secretary ol 
the Treasury who did not attempt 
to revise them. The Act of 1921 di 
rected the President to submit to 
Congress at the beginning of each 
regular session a_ budget setting 
forth, 


mates 


among other things, “Esti 


of the expenditures and ap- 
propriations necessary in his judg- 
ment for the support olf the Govern- 
ment for the ensuing fiscal year’. To 
enable the President to comply with 
this direction, the act created the 
Bureau of the Budget as a unit ol 
the ‘Treasury Department and _ re 
quired each “department and es 
tablishment” to submit its estimates 
to the Bureau not later than Septem- 
ber 15 in each year. 

By Reorganization Plan No. I ol 
1939,'2 Roosevelt 
ferred the Bureau to his own Office. 


President trans 


He said his explanatory message 
to Congress that he was thereby 


“keeping the tools of American 


democracy up to date”.'® Unfortu 


nately President Roosevelt had a 
tendency to confuse democracy with 
his own personal power. 
Now there are two basic factors 
represented in every estimate: (1) 
projects and functions, and (2) ad 
ministrative cost. The cost of proj 
ects and functions may be reduced 
by modification or elimination; the 
administrative cost may be reduced 
by greater efficiency. Insofar as the 
total budget is concerned, the num 
ber and importance of the projects 
and functions is all-important; the 
with which they are ad 
little 


efficiency 


ministered makes. relatively 


§. The criticisms of this paper do not apply to 
the Bureau of the Budget's Division of Legislative 
Reference, which supervises the expression of de 


partmental comment on pending legislation. This 


Division has been well-run and should remain oa 
the White House 
10. Art. 1, §9 reads in part No money sha 
be drawn from the Treasury, but in Consequence 
of Appropriations made by law 
11, 42 Stat. 20 (Title 31, U.S. Code, §1 ef seq.) 
12. 53 Stat. 1423 (Title 5, U. S. Code, §133t 
13. Title 5, U. S. Code, §133t supp 
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difference.'* Undoubtedly efficient 
administration can save large sums 
expressed in absolute terms, but sub- 
stantial saving to the taxpayer must 
be in respect of projects and func- 
tions.!® That is to say, what causes 
high taxes are armament, foreign 
aid, pensions to veterans, agricul- 
tural and other subsidies, dams and 
the like, as distinguished from inef- 
ficiency in the administration of 
such programs—not that every effort 
should not be made to secure the 
greatest efficiency. 

Now there is every reason for the 
President to review the projects pro- 
posed by his department heads. Gen- 
erally such projects can be readily 
understood. If the President thinks 
his department head has proposed 
too many or too elaborate projects, 
by all means let the President trim 
them. Clearly, too, the President 
needs a subordinate to assist him in 
this task, someone who can familiar- 
ize himself with the various projects 
and advise the President. 

On the other hand, it is as a prac 
tical matter impossible for the Pres- 
ident, or any outsider, to form an 
intelligent opinion as to the number 
of personnel needed to administer a 
given project or function. Only the 
chief administrators can do so, and, 
as everyone ever connected with a 
large organization knows from ex- 
perience, the best they can do in ad- 
vance—that is, by way of estimate 
is to make a good guess. 

When the departmental estimates 
go to the Bureau a group of exam 
iners attempts to appraise them as to 
both substance and 
efficiency. 


administrative 
The latter subject comes 
down in effect to the question of the 
number and rank of the personnel 
to be engaged in administration. If 
the Bureau reduces the estimates to 
more than a nominal extent the de- 
partments are resentful. They think 
that they best know their own busi- 
ness. The departments particularly 
dislike reductions by such lowly fig- 
ures in the government hierarchy as 
Bureau examiners. The reaction of 
the departments to the work of the 
Bureau is well illustrated by several 
passages in The Forrestal Diaries. 
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At page 237, Secretary Forrestal, 
writing of a cabinet meeting, says 
that the Secretary of the Interior 
made “a protest against the methods 
by which the people down the line 
in the Budget not much above the 
clerks make 
within Departments between various 


status of allocations 


bureaus and offices of that Depart- 


ment’. Secretary Forrestal continues: 
“With reference to the people in 
the Budget, in my talk with the Presi- 
dent yesterday I said that we had 
been quite uneasy under Harold 
Smith’s administration of the Bureau, 
about the fact that a young man re- 
cently a seaman second class in the 
Navy, who had been a student of 
administration at the University of 
Colorado, . . . had been making up 
our figures” (7.e., the Budget figures) 
of the Department of the Navy). At 
page 429 et seq. is depicted a contro- 
versy between Mr. Forrestal, who had 
meanwhile become Secretary of De- 
fense, and the Bureau of the Budget, 
over the 1948-49 budget. The editor 
of the Diaries, Mr. Walter Millis, 
comments on a reduction proposed 
by the Bureau as follows, at page 
130: “Suddenly it appeared that it 
was Mr. Webb (then the Director of 
the Bureau) who was in control of 
American military policy rather than 
the Secretary of Defense.” 


Director Is Not in Good Position 

To Overrule Department Head 

The picture of a seaman second class, 
who takes a college course in admin- 
istration and is assigned the duty of 
revising the appropriation proposals 
made by the highest officers of the 
Navy, will strike a familiar note with 
anyone who has participated in the 
budget-making process as at present 
conducted.!® But even the Director 
himself is not in a good position to 
overrule a department head; the Di 
rector is of lower rank and without 
responsibility for the subject. 


In consequence, the net result of 
the Bureau activity is “sound and 
signifying nothing”. When- 
ever a substantial cut is made, it is 
the President himself who makes it. 
Obviously the President can act only 
with respect to good round numbers 


fury, 


he cannot spend time deciding how 
many Grade 12 scientists there 
should be in the Bureau of Stand- 
ards. And there should be better ways 
both of getting these major questions 
to the President for decision and of 
reviewing the department estimates 
from the standpoint of efficiency. 

In the writer’s opinion, the Bu- 
reau of the Budget should be trans- 
ferred back to the Department of the 
Treasury and confined to review of 
major projects and functions. If the 
Secretary of the Treasury tells a de- 
partment head that the Government 
cannot afford a given proposal, that 
advice would probably be effective; 
it certainly would be taken with bet- 
ter grace and more seriousness than 
a ruling of the Bureau of the Budget. 
But if the department head was in- 
sistent, the President could decide 
between him and the Secretary of the 
Treasury. As is evident from the 
Forrestal Diaries, a department head 
would be far more willing to be over- 
ruled in favor of the Secretary of the 
lreasury than in favor of the Bureau 
of the Budget. 

An argument not without force 
could be made for transferring the 
Bureau to Congress or the General 
Accounting Office. Congress is the 
appropriating authority. The depart- 
ment heads are the President’s ap- 


14. A number of high officials of the Eisen- 
hower administration have learned this fact—and 
other things—the hard way. 

15. The worst feature of excessive personnel in 
program administration is the increased pressure 
thereby created to keep the program in effect after 
it has outlived its usefulness. 

16. This is an extreme example. The point is that 
the Budget examiners have neither the rank nor 
the experience of the Department officials who 
prepare the estimates. 
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pointees in their respective areas of 
responsibility; they are his men, and 
not the representatives of a foreign 
power or even of another branch of 
the Federal Government. One would 
think that they could carry out his 
financial policies without the neces- 
sity of a special screening officer, and 
that the screening should be done by 
the appropriation authority. A prece- 
dent is the transfer of the audit of 
expenditures from the Department 
of the Treasury to the General Ac- 
counting Office effected by the Budg- 
et and Accounting Act, 1921. The 
General Accounting Office functions 
as an arm of Congress. Limitations ol 
space forbid discussion of possible 
objections to this proposal. 

As for the detailed examination of 
such features of departmental esti- 
mates as relate to efficiency of ad- 
ministration, number of personnel 
and the like, this question can prob- 
ably best be dealt with by strengthen- 
ing the authority of the departmental 
budget officers—in other words, by 
more organizational emphasis on 
economy within the departments. 
The departmental budget officer 
should have more power to cut down 
administrative costs and should be 
less concerned with shepherding the 
department estimate through the 
Bureau of the Budget and Congress 
with the least possible damage. The 
conscientious departmental budget 
officer, such as the one at the Depart- 
ment of Commerce when the writer 
served there, could be more effective 
without the present reviewing proc- 
ess than he is with it. 

3. When a project or problem cuts 
across departmental lines the Presi- 
dent should establish an interdepart- 
mental co-ordinating committee, and 
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not a parallel organization within his 
own Office. 

It frequently happens that a given 
problem may come within the juris- 
diction of two or more departments. 
Unfortunately the solution frequent- 
ly adopted has been to create a large 
organization, or series of organiza- 
tions, within the Office of the Presi- 
dent—organizations sometimes called 
co-ordinating agencies which in fact 
parallel, duplicate or supersede the 
departments supposedly co-ordi- 
nated. An example of this evil was 
the Office of Defense Mobilization, a 
unit of the Office of the President, 
and subordinate agencies as they 
existed in 1950-1953. Another organi- 
zational monstrosity, run from the 
White House, although only in small 
part in the Office of the President, 
was the Economic Cooperation Ad- 
ministration, later known as _ the 
Mutual Security Administration, 
through which the United States had 
a double set of embassies throughout 
a large part of the world, and foreign 
aid was divorced from the negotia- 
tion of American objectives. In Paris 
there were four ambassadors. Because 
of the harmonious personal relations 
between Messrs. Acheson and Harri- 
man, the results were not so bad as 
might have been expected. 

An example of a parallel organi- 
zation in the Office of the President 
is the Council of Economic Advisers. 
Probably the Department of Com- 
merce is best qualified to advise the 
President on economic trends. The 
Office of Business Economics of that 
Department has long made economic 
studies with such success that it en- 
joys a high reputation. The same De- 
partment’s Bureau of the Census has 
been engaged in statistical work since 


the creation of the Federal Govern- 
ment and is also highly regarded. On 
the other hand, the agricultural in- 
terests and the labor unions would, 
not without reason, resent having 
a Department primarily concerned 
with the welfare of the business com- 
munity as sole economic adviser to 
the President. Also the Bureau of 
Agricultural Economics of the De 
partment of Agriculture and _ the 
Bureau of Labor Statistics of the De- 
partment of Labor are expert in thei 
respective fields. Yet under the Tru- 
man Administration none of these 
departments was represented in the 
formulation of economic advice to 
the President except in so far as the 
Council used their statistical studies. 

The problem of economic advice 
to the President would more prop- 
erly be handled by an interdepart- 
mental committee of these depart- 
ments and also the Department of 
the Treasury.'* In order to avoid an 
appearance of preferring any depart- 
ment or, what is perhaps more im 
portant, the economic interest rep- 
resented by any department, there 
might be a single economic adviser 
from the Office of the President to 
act as Chairman. Such organization 
would reduce the personnel of the 
Office of the President, assure recog- 
nition of the departments with spe- 
cial responsibilities in the field of 
economics and tend to prevent the 
proposal to the President of extreme 
advice or fanciful schemes, carrying 
with them possibilities of the most 
dangerous consequences. 

An existing organization which 
should be a model for the handling 
of this type of problem is the Air 
Coordinating Committee. This Com 
mittee includes representatives of the 
departments having responsibilities 
in the field of aviation. The Chair- 
man is a departmental officer ap- 
pointed by the President; the staff 
consists largely of employees of the 
interested agencies; these employees 
concern themselves with the work of 
the Committee only when necessary. 


17. Since this paper was originally written, o 
step has been taken in the suggested direction by 
the creation of an Advisory Board including rep 
resentatives of the Departments. 
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Ihe small full-time staff is appointed 
by the entire Committee, carried on 
the rolls of the Department of Com 
merce but paid with money con- 
tributed by all Departments repre- 
sented on the Committee. In this 
way there is no duplication of per- 
sonnel; all agencies have a hearing; 
the President has available to him a 
single officer who is familiar with 
the combined thought of those in 
Government responsible for the sub- 


ect. 


The Subject Deserves 
More Attention 


Che preceding discussion is of course 
not a complete catalogue of the dif- 
ficulties and dangers of the present 
organization nor of the possible solu 
tions of the problem. The subject is 
complex and deserves more attention 
than could be given here. 

Possible objections to the point of 
view which has been expressed are 
these: The President has responsibil- 
ity for the executive branch; should 
he not be allowed to run it to suit 
himself? What reason is there to 
think that the department heads 
whom a President appoints will be 
better men than those whom he has 
in his immediate Office? 

The answers to these questions are 
several. The President must rule ac- 
cording to law; the alternative is 
d.ctatorship. The matter is one of 
checks and balances. The Senate has 
consistently shown itself willing to 
confirm in the absence of clear, af- 
firmative disqualification.'* It is true 
that the President is held responsible 
for administration, but he must play 
the game according to the rules. 

Why Presidents and rulers general- 
ly do better to rely upon the advice 
of heads of departments and minis- 
tries than upon that of personal staffs 
is a fascinating speculation. Gener- 
ally speaking the former are men 
who have already achieved distinc- 
tion and perspective; they are not so 
dependent upon the chief of state 
for the advancement of careers. They 
have more dealings with the public 
and legislative bodies, and therefore 
better understand public and legis- 
lative opinion. The personal aide, 
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subconsciously perhaps, sees his own 
fortunes tied up with the aggrandize- 
ment of the chief of state and tends 
to develop a fanatical ambition for 
him. These generalizations do not al- 
ways apply. In the Roosevelt Admin- 
department 
Messrs. Morgenthau and Hopkins, 
functioned like personal aides. Both 
had no stature apart from the favor 


istration two heads, 


of the President and no capacity to 
deal with the problems of their re- 
spective departments, Treasury and 
Commerce.’® Both continually in- 
vaded other areas of responsibility. 
The famous “Morgenthau Plan”, for 
instance, whatever its merits, was a 
typical “palace” maneuver. That is, 
its proponent made use of his ready 
access to the chief of state to urge a 
radical policy concerning a subject 
for which he had no responsibility. 
Appointments like those of Morgen- 
thau and Hopkins to head depart- 
ments are, however, unusual; such 
men are more frequently appointed 
to the personal staff. On the other 
hand, able and conscientious public 
servants are constantly appointed to 
the personal staff; unfortunately the 
palace atmosphere subjects them to 
unwholesome pressures. 

In Great Britain, it was deter- 
mined at a cost of two revolutions 
that the chief of state must accept 
the advice of the legislature. Recog- 
nizing the difference between a he- 
reditary monarch and an elective 


President, the framers of the Consti- 
tution adopted a far less stringent 
control over the appointments of our 
chief of state, requiring merely the 
consent of the Senate. Any suggestion 
that the Constitution under the “in- 
ferior Officers” provision contemplat- 
ed exemption from this requirement 
for the immediate staff of the Presi- 
dent cannot be entertained for a 
moment. The framers were entirely 
familiar with the evils of palace gov- 
ernment, much more so than the 
educated men of the present day. 
They were well aware that those who 
had easy access to the chief of state 
were not “inferior” to village post- 
masters and sanitary engineers. 

Needed reforms should not be ex- 
plored in any spirit of hostility to the 
President. Both Messrs. Eisenhower 
and Truman inherited this appara- 
tus; they did not create it, and prob- 
ably none of the considerations ad- 
vanced in this paper has even oc- 
curred to them. It should be frankly 
recognized that the enormous ac- 
cretions of power to the President 
which have taken place in the last 
lew years have created new problems 
which deserve careful study if con- 
stitutional government is to be pre- 
served. 





18. In so far as service in Washington is con- 
cerned. The Senate has been jealous of appoint- 
ments to service in particulor states. 

19. Which is the reason why Mr. Morgenthau 
was such an easy mark for Soviet Agent.Harry 
Dexter White 
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